


Mansoor 

Book 

House - Katchery Road 



, Lahore 



R#. 75,00 


Scanned by CamScanner 








Questions & Answer s 
Chapterwise Series 

THE 

LIMITATION 

ACT 

(IX OF 1908) 


By 

MUHAMMAD MUZAMMIL 

Advocate 


Mansoor 

Book 

■ i o a i* , , y'd\ 7245991 

n u u « “ Katchery Road, Lahore 7355418 


Scanned by CamScanner 



\Riahts Reserved with the Publisher 1 


[REVISED EDITION] 



* * * * 





* * * * 


Printed at; 

UMER KHURRAM PRINTERS, 

43, LOWER MALL, LAHORE 
Ph: 7245991 


Scanned by CamScanner 



CONTENTS OF QUESTIONS 


limitation 

act, 1908 


rMn i i 


preliminary 

a__ [® s - 1 ~ 2 ] 

Q. 1. What are the object and reasons of the Law of Limitation? , V 

statute of repost “* proposition " The statute of limitation is the 

sssr L 

Q. 4. What do you understand by the term "Law of Limitation”?’ u 

bars the ?eW 6 Disc[Ts“ 0n d0e8 n °* eXti " guish the ri ^ * "*"* 

I b - 

hacoH n‘ State the P rinci P le s on which the Law of Limitation k 

SXaJSSS, ?“ “ w* “ s 

Q. 9. Distinguish between: J °\ 

( 1 ) Limitation and Laches. 

(2) Limitation and Acquiescence. £ *3 

(3) Limitation and Estop pel. x | 

(4) Limitation and Prescription. 1 f 

defence. Comrnenr 16 ° f l3W ' S that the ^ ® no limltation against a 
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The Limitation Act 

Or 

When can the plea of limitation be raised? ^ \ 

Q. 11 . Limitation only applies to institution of proceedinas and 
not to their continuation. Discuss. j 

Q. 12 . Discuss the principle of law that possession of one co¬ 
sharer is the possession of other co-sharers. Illustrate how and under 
what circumstances the possession of one co-sharer can be adverse 
against other co-sharers. ti 

^ ’ PART II 

LIMITATION OF SUITS, APPEALS 
AND APPLICATIONS 

[Ss. 3-11] 

Q. 13. When a suit is said to be instituted? ^ 

A plaint presented in time to a proper Court was returned by 
the Court specifying a date for amendment which was beyond that 
period of specified limitation and the amended plaint was filed after 
that date. Will the plaint be deemed to be filed out of time? 2 3 

Q. 14. A suit is held in a Court and a decree is passed in favour 
of the plaintiff. No objection on the score of limitation has been raised 
by the defendant or any one else. Can the plea of limitation 
for the first time; 

(1) In the first appeal. 

, (2) In the second appeal. 

If so, under what condition and by whom? 

Or . 

It is the duty of the Court to raise and decide the question of 
Limitation. Discuss. 2 £ 

f' m Q. 15. What provisions have been laid down under Sections 4 

and 5 of the Limitation Act? ^ 0. £ 

t- Or 

0 

What are the provisions of the Limitation Act admitting appeals 
and applications for execution of decrees if presented after the - 
prescribed period? T ■ 

q 1 6. Will the following suits be deemed ‘ to have been 
instituted within the time prescribed by the Limitation Act? Gjve 
reference to the relevant provisions of the Act:- ^ <7 

(1) Limitation prescribed for the suit expires on a Friday, and 
the suit is instituted on the next day on the re-opening of the Court 

• 17 


be/aised 

2 b 
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(2) Suit is instituted fifteen days after the expiry of limitation 
because the plaintiff was in jail and had been released on the day the 
suit was instituted. 3 .7 


(3) Suit by a minor for the recovery of debt due to his father 

since deceased, instituted more than three years after the execution 
of the deed but within three years of the attaining of majority by the 
minor. 1 

(4) Suit by a person of unsound mind on the basis of a bond 

executed in his favour more than three years ago but within three 
years of the ceasing o f plaintiff' s disability. » 7 . 

0 . 17 . The period of limitation prescribed for a suit expires on a 
day when the Court is closed. Does the Limitation Act provide any 
remedy? 3 ^ 

Q. 18 . State the circumstances in which delay in taking 
proceedings within the time prescribed by the Limitation Act 

^cqndoned. 3 I • . 

;* ~ Or 

Can a Court grant extension of the period of limitation? If so, in 
what circumstances and in which class of proceeding? 3 | 

Q. 19 . Give some examples to show what is, and what is not, 
"sufficient cause" within the meaning of Section 5 of the Limitation Act 
for the purpose of extending the period of limitation for an appeal. 33 

Q 20 . Can the negligence of the clerk of an advocate in 
computing the period of limitation for filing an appeal be a good and 
sufficient ground for extending the period of time prescribed^ for 
instituting or presenting an appeal? 3 k 

Q 21 State general principles governing the exercise of 
discretion by a Court in granting extension of period of limitation in 
respect of an appeal. 3^ 

Q. 22 . Would the following suits and appeals be within time:-- 

(1) Limitation expires during vacations. The Court is workirrcpn 
vacation for urgent work only. Suit is instituted on the reopening of 
the Court after the vacations. 

(2) The last day on which the appeal had to be filed had been 
originally,gazetted as a public holiday, but subsequently another day 
was substituted in its place. The appellant was misled thereby and 
filed the appeaj the next day. 

( 3 ) On appeal by a minor, after the expiry of limitation, the plea 
being that the appellant was a minor. 

( 4 ) A suit for pre-emption instituted by a minor, after the expiry 
of limitation but within one year of his attaining majority. 
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. ?? are the statutory exemptions from the prescribed 

periods of limitation, that can be claimed in anting whirh nr™ 
facie barred? 

Q. 24. Describe 


claimed in actions which are prima 

3 ? 

„ , . . the provisions of the Limitation Act for 

disability 1 ° n °* ^ erioc ^ * ,m 'tation in the case of persons under legal 

limitation ^ ^' scuss the effect of minority in extending the period of 

7o 

Is the position in any way affected by the appointment of a 
guardian of the person or property of the minor? 'j ^ 

Q. 26. A advanced Rs. 90,000.00 to B on a simple mortgage of 
his property on 1st January, 1967. The period of repayment was one 
year from the date of the mortgage. In December, 1970, A died 
leaving C, a minor son aged one year. In 1988, C filed a suit for sale of 
the mortgaged property, is the suit in time? (The period of limitation 
for sale of mortgaged property is 12 years). (f j 

Q. 27. What is the rule to determine whether or not time will run 
against the rest of several joint creditors, one or more of whom are 
minors or insane? tf j 

Q. 28. A passed a promissory note on 10th January, 1983 
payable on demand to B and company of which B, C and D 
immediately after B became insane. D who was a minor retained his 
majority on 1st January, 1987. On 10th February, 1987, C (aged 25 
years) and D filed a suit against A. Is this suit time-barred? 

Q. 29. B borrows Rs. 2,000.00 on the basis of a pronote in 
January, 1980 from a firm of which X,Y and Z are partners. X is a 
minor and Y is insane, Z can give a valid discharge of the debt without 
the concurrence of X and Y. In 1985. X attains his majority and Y 
regains his sanity and then within a year X, Y and Z file a suit against 
B for the recovery of the debt. Is the suit maintainable ? 

Q. 30. Once Limitation has become to run no subsequent 
disability will stop It! Discuss this statement. {^2. 

Q 31 Discuss the present Law of Limitation in relation to suit 
for recovery of trust-property. Can the legal representative of an 
express trustee plead limitation? r Y / 

Q 32 Are the following trustees within the meaning of Section 
10 of the Limitation Act: f 6 

(1) Government in respect of G.P. notes which were paid into 
Court under a consent decree and subsequently lost; 

(2) The directors of a company; 

(3) A person to whom his widowed sister handed over a certain 
sum of money for the education of her sons; 
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j(4) A Muslim husband in respect of his wife’s dower. Give 
reasons. 


/ 

, 

m, 



Q. 33. State the provisions of the Limitation Act relative to suits 
on foreign contracts. How far is the foreign rule of limitation applicable 
to suits in Pakistan? h ^ 

^ / ... PART III 

COMPUTATION OF PERIOD OF 
LIMITATION 

[Secs. 12r-25] 

34. Enumerate the various grounds on which exclusion from 
the operation of the Law of Limitation can be claimed by litigants for 
filing suits, appeals and applications. State the extent of the period to 
be excluded in each case. 

Q. 35. State briefly in what cases limitation is ( 1 ) suspended, ( 2 ) 
interrupted, (3) extended, (4) does not run at all? 4 

Q. 36. State briefly to what extent, if any, is the period of 
limitation prescribed for a suit affected by absence of defendant from 
Pakistan. How would it affect if only one of the defendants is absent 
from Pakistan? SI 

Q. 37. What are the three essential r equisites for exclusion o f 
time during which the plaintiff Jnas been prosecuting another civil 
, proceeding ~Th' c 6 m p ut i n g the period of limitation prescribed for any 
suit? Discuss and illustrate. ^3 — 

Q-. 38. Discuss the scope and applicability of Section 17 of the 
Limitation Act. S V 

p Q. 39. State the effect on Limitation of death before or after the 
right to sue accrues. 

l Q. 40. State the effect of fraud on the, right of a person to 
enjorce his remedy by suit or application. S "■» 

(_Q. 41. State the law as to the extension of the period of 

limitation by acknowledgment. t * 

Q. 42. After the expiry of the period of I imitation fnr 
suit, I acknowledge in writing that I owe you Rs. 100 . 00 , but.refuse to 
pay the same. Does this extend the period of limitation? 5 5 

Q. 43. What would be the effect of acknowledgment of a debt 
in order to extend limitation.-- ft 

( 1 ) by a minor himself; 

( 2 ) by a ‘de facto’ guardian upon the liability of the minor ward, 

( 3 ) by a pleader upon the liability of his client? 
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8 The Limitation Act ' 

limitation^ What ' S the effect of acknowledgment of debt on 

period of Nmitatbn 83 ^ °' acknow| e|<jment of liability on 

December 1 S iq J fid nU f r h 19 ? 2 ' A advanced Rs 5,000.00 to B. On 20th 
followT b "lt'is 1 tmethIt en A demanded money, B wrote to him as 
3 000 00 n l™ * 011 9 f ve me Rs 5,000.00 but you owe me Rs 
and the?e nre f P o " ° f V °o Ur loss in Y our c °«°" transactions with me 

a su t anl?nst rT y0U Rs ' I' 000 00 on| y- ” 0n lst March ' 1988 A files 
lette a^ 9 en e 9 0ver Rs ’ 5 ’ 00000 and relies on B's aforesaid 

Mmitatfon^an acknowledgment. B contends that the suit is barred by 

°;, eXC , ept In res P ect of th e sum of Rs. 2 , 000.00 which he 
cknowledged on 20 th December, 1984. How will you decide? < / 

46, Can t . he fo,,owi ng be excluded in computinq the period 
of limitation prescribed for suits:- y TyT ,oa 

Pakistan^ T ' me dUring which the defendan t has been absent from 

, on Per 'od of notice given in accordance with the requirements 
of enactment for the time being in force. 

i (3) Time between the advance of a debt and the 
acknowledgment of liability in writing by the debtor within the 
prescribed period. 

(4) Time between advance of a debt and the acknowledqment 
of liability in writing by the debtor after the expiration of the oeriod 
prescribed for the suit? H 

Q. 47. Under what circumstances and conditions does a 
payment of interest or a part payment of the principal amount by or 
on behalf of the debtor extend the period of limitation'? / 

Or 

Discuss the effect of payment of interest or part payment of 
principal on the period of limitation. 

0^48. Distinguish between Sections i^and^e^the Limitation 
Act. giving instances where necessary. Cty 

Q. 49. What is the effect is substituting or adding a new plaintiff 
or defendant in a pending suit with regard to the period of limitatipn?, 

Q. 50. How is the period of limitation reckoned in the cale of 
continuing wrongs? Give a few instances. u 

Q. 51. It is the continuance of legal injury not the continuance 
of injurious effects of legal injury, that makes the limitation run at 
every moment of the time during which the wronq continues. Do you 
agree ? 


Scanned by CamScanner 



Questions & Answers 9 

5 * u ?I or rest '. tut l° n of conjugal rights the defendant 
contended that the suit was time-barred as she has been continuously 
^ s *ng to return to her husband - the plaintiff - for over 15 years. The 
plaintiff contended that her refusal constituted a continuing wrong 
givmg rise to continuously recurring cause of action, and that, under 
the Limitation Act, such suits were altogether exempt from the bar of 
limitation. Discuss and decide. 

Q. 52. State the rule of limitation in case of suits for 
compensation for acts which do not give rise to a cause of action 
unless some specific injury actually results therefrom. ft 

Q. 53. What is the Calendar to be used in computation of the 
period of limitation under the Limitation Act? Explain with illustrations. 

Q. 54. Illustrate and explain: 

(1) Continuing tort; and 1 

(2) Continuing breaches of contract. 

What is the starting point of limitation in such cases? 

Q. 55. On the death of a Muslim lady, the right to recover her 
dower descended to her husband and her three sons - one of whom 
was a minor. A suit was brought by the two major sons for recovery of 
their shares of the dower debt within three years of the attainment of 
the majority of the youngest son. Is the claim within time? $ 

Q. 56. B borrows Rs. 2,000 on the basis of a promissory note in 
January, 1940, from a firm of which X, Y and Z are partners. X is a 
minor and Y is insane. Z can give a valid discharge of the debt without 
the concurrence of X and Y. In 1945, X attains his majority and Y 
regains his sanity, and then, within a year, X, Y and Z file a suit against 
B for the recovery of the debt. Is the suit maintainable? 7* 0 

Q. 57. A sells his share in a certain village to B. Under the terms 
of the Wajib-uJ-arz which records a custom. C, a co-sharer, pas a right 
of pre-emption. C at the time of the sale, is a minor and attains 
majority two years afterwards, and then files the suit pre-emption. ?/ 

Q. 58. A barrows Rs. 500 from B, payable on demand, B dies a 
month after this, leaving C a minor, as his heir and legal 
representative. C sues A for the money within a year of his attaining 
majority but more than five years after the date of the loan. Is the suit 
within time? The period of limitation is three years from the date of the 
loan. *7- / 

Q. 59. A creates on express trust on the 1st January, 1932, and 
ides on the 1st January, 1933. B, the heir of A, repudiating the trust, 
claims the property back from the trustee. He files his suit on the 1st 
May, 1946. The trustee says that the suit is barred by Articles 142 and 
144, haying been filed beyond 12 years. B claims that the property is 
the subject of express trust and Section 10 declares that there is no 
limitation for recovery of property subject to express trust. Decide the 
point. ^ j ~ 
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PART IV 

ACQUISITION OF OWNERSHIP 
BY POSSESSION 


[Sections 26 - 28 ] 

Q. 60. How is a right of easement acquired under the Limitation 
Act? tZ x 

Q. 61. When does a right to easement become absolute and 
indefeasible? t 

A brought a suit in 1985 for obstructing a right of way. He 
proved that he had enjoyed the right peaceably and openly, as an 
easement and as of right, without interruption since 1852 for 20 years 
B, the defendant, admitted the enjoyment for 20 years but proved that 
the right was not enjoyed since 1982. How would you decide the suit 9 


Q. 62. A sues for a declaration that he is entitled to a right of 
way over B’s land. A proves that he has enjoyed the right for 25 years 
but B shows that during 10 of those years, C, a Hindu widow had a 
life-interest in the land, that on C’s death B became entitled to the land 
and that within C’s death he contested A’s claim. How would.you 
decide? 3- If 

Q. 63. Is the owner of a house entitled to access of the full 
quantity of light over the adjourning house which he has enjoyed for 
20 years? Explain. ^ 

Q. 64. Does the Law of Limitation merely bar the remedy or 
extinguish the right itself? If so. when? ^ ^ 

Q. 65. "It is a settled rule of Law that no Limitation can be 
pleaded against a claim by way of defence." 77 - 

How far do you agree with the above statement? Please also 
state the circumstances when the above statement would not apply. 

Q. 66. What do you understand by:. ^ ^ 

(1) Acquisitive prescription; and 

(2) Extinctive prescription? 

Q. 67. Write a note on: Adverse possession as a source of 
right. * SO . 
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PARTI 


The 

LIMITATION 
ACT, 1908 


£35 


Preliminary 

[Ss. 1-2] ., 

Q. I.What are the object and reasons of the Law of 
Limitation? 

Ans. Object and Reasons of the Law of Limitation : The 

object of the Limitation Act is t o quiet long-possession and extinguish 
st ale deman ds. The principle upon which the statutes of limitation are 
based ls^ that it is to the inter est of the Sta te that remedies for violated 
rights should be s ought in Cbur n^diF delay. Violated rights and 
suiTS based upon them reguire evidence to establish and substantiate 
them in a Court of Law. Long delay may obliterate all evidence and 
this fact may tend to the prejudice of Justice. Lord Plunkett, the Lord 
Chancellor, is reported to have said, "time holds in one hand scythe 
and in the other an hour glass: the scythe mows down the evidence of 

our rights, the hour glass measures the period which renders that 
evidence superfluous". 

According to the case of Rehmat Bibi v. Ghazanfar Hussain 
PLD 1983 SC (Azad J & K) 25the object of the Law ofTirnitafion a* 
to regulat e the course and marmer for prov^fdTng^leTIef dPmTTiedv" 
where substantive rights are pressed in litigatiorTThe"restriction of 
time limit is an outcomcT^-public policy FuBic policyto ffmit the time 

JLCjiSno?:SlmlDaJb^LQre Tribunal is'idopied in the legal 
system of aIT civilised States. Whereas theTaws of Limitation in one 
sense are objective, when strictly construed, so as to lead to 
disastrous results, destroying valuable vested rights, for no fault or 
negligence of a party, may result in negation of the object The 
Legislature wisely, laid down exceptions in suitable cases. Provisions 
of S ection 5 of the Limitation Act, 190 8 are one of those exem ptions 
T Jj e Q j[ e of interpretationT sTha t exemptions are construe d liberal ly to 
*L v . an . ce Hlg bause of substantial ju stice. The section contemplates 
ano gives wide discretion in construing what is ‘sufficient £auae\ The 

i..Hi^ ra ii IVe ^ strict ' on 's that the discretion has to be exercised 
juagially and not in arbitrary or capricious manner“Tfie otheraspect 
e proposition is tnat o nce~a~s ubordinate Court has exercised the 
aiscretion under the section, superior Courts would not interfere with 

11 
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12 The Limitation Act 

it ijnless it is joynd that view of lower Court was preposterous and 
perverse. 

Unlimited and perpetual litigation disturbs the peace of society 
and leads to disorder and confusion. A constant dread of Judicial 
process and a feeling of insecurity retard the growth and prosperity of 
(8 nation. Labour is paralysed when the enjoyment of its fruit is 
uncertain. Moreover where stale claims leave the Courts no time to 
attend promptly to more recent and urgent cases, creditors and 
injured parties in general are led to suspect the readiness of the State 
to enforce their rights. It is, therefore, expedient that the possibilities 
^of litigation should be limited and restricted. The Law of Limitation 
prescribes this limit. The Romans, therefore, had the maxim interest 
republicae ut sit fines litum (the interest of the State requires that a 
] period should be put to litigation). "The Law of Limitation prevents 
per sons from enforcing t heir own rights, and disputing the rights, of 
others J __after” a certain periodTofTime and thus~qutets^trtles and 
enhances the value of property. It enables men to reckon upon 
\ security from further claim and to act upon it. The necessity for 
putting a limit to litigation arises also from the perishable nature of 
man and all that belongs to him. It has been said by John Voet that 
controversies are limited to ~a fixed period of time, lest they should be 
immortal while men are mortal. The death of parties and witnesses, 

/ the loss or destruction of documents and the fading of memory, in the 
course of time, render such a limit highly expedient, for putting a limit 
to litigation." No hindrance should be placed upon free circulation of 
property but so long as the title to property remains dubious and 
f unsettled such circulation cannot take place freely or at all. Laws of 
Limitation enjoin alertness upon the citizen by making a citizen who 
delays too long to lose his right altogether. Vigilantibus non 
dormentibus jura subvenient (the laws assist the vigilant and not 
those who sleep over their rights). 

Q. 2. Discuss the proposition "The statute of limitation is 
the statute of repose." 

Ans. Statute of limitation is the statute of repose : The 

statutes of Limitation (it has been said) are statutes of repose; and of 
late years the desire has been general; both on the part of the legal 
profession and on the part of the public, to abridge the length of the 
time during which actions may be commenced, and there can be little 
-(if any) doubt that policy of the statutes of Limitation is good, and is 
one to be encouraged. They are such legislative enactments as 
prescribe the periods within which actions may be brought upon 
certain claims, or within which certain rights may be enforced. 

The Law of Limitation is founded on public policy, its aim being 
to secure the quiet of the community, to suppress fraud and perjury. 

■ to quicken diligence and to prevent oppression. The statute is 
founded on the most salutary principle of general and public policy 
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* •< • 

and Incorporates a principle of great benefit to the community. It has, 
with great propriety, been termed a statute of repose, peace and 
justice. 

Mr. Justice Story in his Conflict of Laws observed as follows: 

"Laws thus limiting suits are founded in the noblest policy. They 
are statutes of repose, to quiet titles, to suppress frauds and to supply 
deficiency of proofs arising from the ambiguity or obscurity or the 
antiquity of transactions. They proceed upon the presumption that 
claims are extinguished or ought to be held extinguished, whenever 
they are not litigated in the proper forum (Court) within the prescribed 
period. They take away all solid grounds of complaint because they 
rest on the negligence or neglect of the party himself. They quicken 
diligence by making it in some measure equivalent to right. They 
discourage litigation by bringing in one common receptacle all the 
accumulations of past times which are unexplained and have now, 
from lapse of time, become inapplicable. 

The Limitation Act lays down definite rules of law, giving to the 
people for whose benefit they have, been framed a guarantee that 
after a lapse of certain period they may rest in peace and rely upon 

titles or other rights which they have acquired. • 

! 

Statutes of limitation rest upon sound policy and tend to the 
peace and welfare of the society. 

Q. 3. ‘The Law of Limitation is arbitrary and inequitable. It 
discharges people from obligations which they never performed.’ 
Comment. 

Ans. The statement that Law of Limitation is arbitrary and 
inequitable does not appear to be correct. Statutes of limitation are 
statutes of repose, to quiet title, to suppress fraud, and to supply the 
deficiency of proofs arising from ambiguity and obscurity or the 
antiquity of transactions. They proceed upon the presumption that 
claims are extinguished or ought to be held extinguished whenever 
they are not litigated within the prescribed period. They quicken 
. diligence by making it in some measure equivalent to right. They 
discourage litigation by burying in one common receptacle all the 
accumulations of past times which are unexplained and have now 
from lapse of time become inexplicable. All statutes of limitation have 
for their object the prevention of the rearing up of claims at great 
distances of time when evidences are lost, and in all well regulated 
countries the quieting of possession is held an important point of 
policy. The public has a great interest in having a known limit fixed by 
law to litigation, for the quiet of the community, and there may be a 
certain fixed period, after which the possessor may know that his title 
and right cannot be called in question. It is better that the negligent 
owner, who has omitted to assert his title and right within the 
prescribed period, should lose his right than an opening should be 
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The Limitation Act 

given to interminable litigation, exposing parties tc> be harassed hv 
stale demands, after the witnesses of the facts are dead and th 
evidence of the title lost. ’ ine 


Statutes of limitation are definite rules of law giving to thp 
population for whose benefit they have been framed a guarantee that 
after the lapse of a certain period they may rest in peace and relv 
upon titles or other rights which they have acquired. 

Q. 4. What do you understand by the term "Law of 
Limitation"? 


The statute of limitation does not extinguish the right, it 
merely bars the remedy 11 . Discuss. 


Ans. Law of Limitation: The Law of Limitation limits or 
prescribes a time, at the end of which persons liable to suit shall 
becomes exempt from answering therein. 


Th's law sets a time limit after which a suit or other proceeding 
cannot be maintained in a Court of Law. It restrains the holder of a 
nght from enforcing his right by recourse to law after the time of 
limitation is passed. In other words, it bars his remedy by active 
proceeding ip Court. 


The Law of Limitation does not postpone or suspend the right 
of a claimant, nor does it restrain a person from bringing a suit before 
the expiration of a definite period. It merely prescribes a period for the 
institution of a suit and forbids them from being brought after periods 
each of which starts from some definite event. 

Its nature . The intention of the Law of Limitation is not to give 
a right where there is not one (nor to extinguish a right where there is 
one), but to interpose a bar after a certain period to a suit to enforce 
an existing right. Limitation thus simply bars the judicial remedy 
without extinguishing the right. Thus, where the recovery of a debt is 
barred by lapse of time, the right to the debt is not extinguished and if 
the debtor, without being aware of the bar of time, pays up, he cannot 
sue the creditor to refund the money to him on the ground that his 
claim for recovery of the debt had become time-barred. 


The Law of Limitation is an absolute law which cannot be 
evaded by private agreement by the parties. Thus every agreement 
which shortens or extends the period of time prescribed by law is void 
to that extent An agreement between the parties that the defendant 
will not plead the Law of Limitation is a suit brought against him by the 
other, is void. 

' S an ad l ective ■aw, /.e., a law which 
prescriptions dy d procedure > exce Pt in certain cases of 
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. Tb ?JSlJ l H lt f t,C L n can T be raised only against the plaintiff and' 
not as against the defendant, The object of the Limitation Act is to 

nrpupnt * rson from se ® kln 9 to enforce a stale demand, and not to 
prevent a person from raising any defence that he likes 


The Law of Limitation is a part of lex fori. It means that whether 
an obligation is to be enforced or not depends exclusively upon the 
Law of Limitations of the country in which the suit is brought The 
Statute of Limitation being a rule of ‘domestic policy’ it is unanimously 
agreed that the Courts are justified in declining to enforce an 
obligation which is barred by the statute, although it may be still 
enforceable according to some foreign Law of Limitation. It is a rule of 
International Jurisprudence that all suits must be brought within the 
period prescribed by the local law of the country where the suit is 
brought (lex fori) or the suit will be barred. 


Q. 5. State the principles on which the Law of Limitation is 
based. Do you agree that this law is based on public policy and 
equitable consideration? ^ 


Ans. Principles on which Law of Limitation is based : In 

Pakistan, the Law of Limitation is statutory. It is found in the Limitation 
Act, 1908. But the Limitation Act is not exhaustive and periods of 
limitation have been provided in other laws as well such as the Code 
of Civil Procedure. So far as the rules of limitation have been 
incorporated in the Limitation Act and certain other statutes, there is 
no room for the application of the rules of equity. If a person brings 
suit, etc., within the period of limitation, the suit is within time and 
maintainable although he might have been guilty of laches, etc., in 
equity. But laches here are irrelevant. After the prescribed period of 
limitation has ended, it cannot be extended by the application of 
equitable principles. So that is no scope for equitable considerations 
in the administration of the Law of Limitation. 


The Limitation Act is not retrospective in its effect and it does 
not destroy vested rights. But it governs all proceedings from the time 
of its enactment. 

However, equitable considerations are the basis of the Law of 
Limitation. A detailed discussion about it is being presented for the 
information of the candidate, though not relevant in this question. 

The law is founded on public policy, its aim being to secure the 
quiet of the community, to suppress fraud and perjury and to quicken 
diligence and to prevent oppression." Reading between the lines of 
this remark of Whitly Stocks it becomes crystal clear that broadly 
speaking, the Law of Limitation is based on public policy and 
equitable considerations. 

Public policy : (a) “All statutes of limitation," said Lord St. 
Leonard, "have for their object the prevention of rearing up of claims 
at a great distance of time when evidences are lost and in well 
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regulated countries the quieting of possession is held and important 
point of (public) policy". Thus we see that the principles of public 
policy on which the Statutes of Limitation are based demands that 
limitations and restrictions be put to the possibilities of litigation 
because unlimited litigation disturbs the peace of society and leads to 
judicial chaos and social confusion. In the words of Augell, "a 
constant dread of judicial process and a feeling of insecurity retards 
the growth and prosperity of a nation, and labour is paralysed when 
the enjoyment of its fruits is uncertain." It was perhaps due to this 
reason that the Romans set out the maxim: Interest rei public ut set 
finis litum’. (The interest of the State require that a period should be 
put to litigation). 

(b) It is, again, in the interest of the State and a matter of sound 
public policy that remedies for violated rights should be caught in the 
Court without delay. Violated rights and suits based upon them 
require evidence to establish and substantiate them in Court of Law 
Long delay may obliterate.all evidence and this fact may tend to the 
prejudice of justice. Lord Plunket, the Lord Chancellor is reported to 
have said, "time holds in one hand scythe and in the other an hour 
glass, the scythe moves down the evidence of our rights, the hour 
glass measures the period which renders that evidence superfluous." 
that is, after a lapse of a particular time prescribed by law, the 
evidence of our right is lost or destroyed. Such necessity for putting a 
limit to litigation arises also from the perishable nature of man and all 
that belongs to him. It has been observed by John Voet that 
controversies are limited to a fixed period of time, lest they should be 
immortal while men are mortal. "The death of parties and witnesses, 
the loss or destruction of documents and the fading of memory, in the 
course of time, render such a limit highly expedient for putting a limit 
to litigation." 

(c) The cannon of public policy also demands that so 
hindrance should be placed upon free circulation of property but so 
long as the title to the property remains dubious and unsettled, such 
circulation cannot take place freely at all. 

(d) It is a cardinal principle of justice that justice should never 
be delayed otherwise it will bring general discontent among the 
public; and such a delay is likely to be caused if the long standing 
claims leave the Court no time to attend promptly to more recent and 
urgent cases. 

Principle of utilitarianism : Moreover, this law may be said to 
be based on the principle of utilitarianism sponsored by Mill and 
Bentham in the sense that it aims at the greatest good of the greatest 
number. Honest parties who have not really abandoned their claims 
may some time suffer loss by reason of this law, but it is nevertheless 
expedient that the general good of the community should be 

purchased at the expense of some individual hardship. "It is better 

«• * 
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H^n° C nr a Q S i? naMnjuS ! ice should be permitted than to run the 

tlflncaLnn^whirh^th 1 ^^ 10 ^ by enterin 9 into consideration of 
transactions, which the distance of time may perhaps render 

incapable of satisfactory explanation." (Brown). 

^^ Ui !f ble ® ons Weration : The equitable consideration on 
which his law is based is: Vigilantibus non-dermentibus jura sub- 
venient that the law aids the vigilant and to those who sleep over their 
rights. A person who has negligently slept over his rights for a length 
of time disproportionately long will not be allowed to litigate in respect 
of those rights. Per Plumber, M R : ."It is better that'the negligent 
owner, yvho has omitted to assert his right within the prescribed 
period, should lose his right, than that an opening should be qiven to 
interminable litigation, exposing parties to be harassed by stale 
demands after the witnesses of the facts are dead and the evidence of 
the title lost." No doubt in certain cases it may cause hardship and 
injustice, but if parties will not settle their claims within a reasonable 
period before human testimony is lost and human memory fails it is 
the party, not the law, who is responsible for the hardship" Law of 
Limitation, as such enjoins alertness upon the citizen who delays too 
long to lose his right altogether and safeguards the defendants from 
fraud and loss of evidence by the cruel hands of time 


It is thus concluded that the Law of Limitation is based on 
public policy leading to peace, progress and justice in society and on 
equitable consideration enjoining plaintiff to be alert and vigilant and 
safeguarding the defendant from fraud and obliteration of evidence. 

Q. 6. Expand : "Law of Limitation is based on the general 
theory that law aids the diligent and not the indolent." 

Ans. The Laws of Limitation and Prescription are based upon 
the principle that the law aids the diligent and not the indolent. That a- 
man who has negligently slept over his rights for an undue length of 
time will not be allowed to litigate in respect of them. And a person 
who (without any fraud or breach of trust) has been in the enjoyment 
of property, or of a right, or of an immunity from a demand by another 
for a period qf time which the law has prescribed, will be allowed to 
enjoy that property, right or immunity in peace and quiet ever 
thereafter and will not be harassed by unexecuted litigation cropping 
up at distant dates, or exposed to stale demands, perhaps when 
witnesses of the facts' are dead or the evidences of the title lost 


'All statutes of Limitation have for their object the prevention of 
the rearing up of claims at great distance of time when evidences are 
•ost and in all well-regulated countries the quietening of possession is 
held an important point of policy. These laws have also been variously 
spoken of as "statutes of repose" and as "statutes of peace", because, 
ky their operation, they lay at rest claims and demands which might 
otherwise have disturbed the peace of the community by giving rise 
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to quarri.es and litigation. Their operation in this respect is We , 
expressed by Lord Plunkett in the following words: Time holds in 0ne 
hand a scythe; in the other an hourglass. 'The scythe mows down th e 
evidence of our rights, the hour-glass measures the period which 
renders that evidence superfluous." 

Q. 7. "Limitation is not an unjust or a discreditable defence 
and there is nothing morally wrong in a defendant relying upon it. 
Discuss. 

. Ans. Sometimes people express an opinion that the plea of 
limitation is a dishonest one. They think that though a debt may be 
irrecoverable in Court, it nevertheless continues to be binding on the 
debtor in the forum of his conscience. But when we consider the 
object with which these laws have been framed and their utility in the 
interest of the community in general we cannot say that it is unjust to 
raise the plea which the law has expressly provided for the 
encouragement of diligence, and particularly where the defendant has 
altered his position during the interval of time. In Pakistan the question 
of the morality, of the plea is of less importance; because, whether the 
defendant takes up the plea or not, and even though he confesses 
judgment the Court is bound, under Section 3 of the Limitation Act. to 
dismiss a suit if out of time. - 

The Act has been passed for the purpose of establishing fixed 
periods after the lapse of which the Courts will not entertain suits, 
appeals and certain applications. The object of the Act is not to create 
or define causes of action but simply to prescribe the fixed periods 
within which existing rights can be enforced in Courts of Law its 
object is to compel people (on pain of losing their right to action) to 
sue with due promptitude. The law assists those who are vigilant, not 
those who sleep over their rights. 

There was a time when - it was supposed that there was no 
justice behind the plea of limitation and Courts devised numerous 
theories and expedients for the evasion of the statutes of limitation 
But it is an erroneous view and it is now acknowledged that the plea 
of limitation is a righteous defence. 

No doubt in certain individual cases it may cause injustice and 
hardship by barring a remedy at law; but on the whole the interest o' 
the public demands that there should be a known limit fixed by the 
law after which a person may not be harassed by vexatious litigations 
or after which a person in possession of property may know that his 
right and title thereto will not be called in question. It would be mos 
unfair and inequitable to call upon a person to defend an action at 
time when his documents of title are very likely lost or destroyed an 
when he cannot be expected to produce supporting witnesses. 

The Law 'of limitation is based on the sound foundations °j 
equitable considerations when it lays down that the ‘negligent owne 
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who has omitted to assert his right within the prescribed period, 
should lose his right, than that an opening should be given to 
interminable litigation exposing parties, to be harassed bv sfale 
demands after the witnesses of the facts are dead and the evidence of 
the title lost. - 


Q. 8. If a contract is concluded at London, but broken in 
Karachi can the English rule of Limitation be pleaded in bar of suit 
instituted in Karachi? 


t . t k ° f is a part of the procedural law, and not 

f . hat of substanfye law. Procedural law of that country is applicable 
where' the suit is brought. So the lex fori is the determining factor for, 
tne Law of Limitation. In the present case, the suit is being brought at 
Karachi, in Pakistan. Here P^istani Law of Limitation, being lex fori I 
wll L ap P 1 U ild not the .English Law of Limitation. English Law is the » 
proper Taw for determining other guestions involved in contract Even 
if the suit was barred by English Law of Limitation, a suit can be 
brought if it is within the prescribed period of limitation for that suit in 
Pakistan. English Law of Limitation has no application to a suit 
instituted in Pakistan and hence is no defence as well. 


But if during the period prescribed by the English Law of 
Limitation the parties were domiciled in England and the particular 
rule of English Law of Limitation extinguishes the right or obligation 
itself, then only in this case, the English Law of Limitation can be 
pleaded as a defence. 


Q. 9. Distinguish between: 

( 1 ) Limitation and Laches. 

(2) Limitation and Acquiescence. 

(3) Limitation and Estoppel. 

(4) Limitation and Prescription. 

Arts. (1) Limitation and Laches : (a) L aches means 
negl igence or slackness and hence wilful delay in asserting one's own 
right. "Lapse of time or delay in using unaccounted for by disability, 
ig norance or other circu m stan ces c o n si 1 1 ut e 1 acTiesT" The doctrine of 
Laches is basecT on JTquity: "de lay defea ts’ Equity." In the case of 
equitable reHefsTTourts of Equity in England refused to grant such 
re lets to an applicant who had wilfully sl ept oy fiLbi& rights. In Pakistan 
hv^h i * • ' pgrlud 0T iimitatTon lor the various suits have been fixed 
p e .Limitation Act, the doctrine of Laches has no application in 
y . ra < tne doctrine of laches applies in the following cases:- 

(1) Reliefs under Specific Relief Act-. 

(2) Temporary Injunctions. • v 

(3) Interlocutory Orders. ■ 
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(4) Matrimonial suits for divorce and judicial separation 

(5) In cases of appeals under Section 5 of the Limitation Act 

(b) In case of limitation the period of limitation is fixed and a 
suit brought after TbaFperi.od will be dismissed. In the case of laches 
there is no'fixed period of time. 

(c) If a suit is barred by limitation, it is inflexible and no other 
matters are taken into consideration. A positive Law of Limitation 
cannot depend orfany other consideration. In the case of laches, the 
Courts, will fd oK into the facts of each case and see- 

(/) Whether the delay oh the part of the plaintiff was 
unreasonable; ” , 

(//■) Whether the plaintiff’s delay has resulted in loss or 
destruction of evidence; and 

• (Hi) Whether due_to_th e d elay b y the plaintiff, the defendant 
had to incur any expense or to alter his. position. 

(d) In the case of limitation it is immaterial for the plaintiff to 
show his ig norance or knowledge with respect to his right but in order 
to take the plea of laches in defence of a claim it is necessary to show 
that the plaintifrFTad sufficient knowledge of the fact constituting his 
title to the relief and that he knowingtyiOrebore to exercise his rights 

~ (e) Law of Limitation is based on public and utility while laches 
is based on equity alo ne. Laches depends upon jasticeaild feirplay 
while limitation depends upon express law. A positive'*’ Law of 
Limitation cannot depend upon whether there is laches or not and 
except in the case of discretionary orders the defence of laches 
cannot prevail when a period is fixed by limitation. 

(i f) Laches may be pleaded either against the plaintiff or the 
defendant, while limitation can be pleaded generally only against the 
plaintiff. - • 

( 2 ) Limitation and Acquiescence : (a) Both limitation and 
acquiescence tent to defeat a person’s rights to sue in respect 
certain wrongs which he complains - in one case because he is too 
late and in the other because he has, in the eyes of law, consented to 
the wrong being done. Laches is merely passive while acquiescent 
implies almost active consent. Where there is a statute of limitation 
the objection of simple laches does not apply until the expiration 0 
time allowed by the statute. But acquiescence is a different thing ' 
means more than laches as it has a tinge of implied consent 
Acquiescence may be sufficient to disqualify a plaintiff from assert^ 
right which are not actually barred by limitation. 

(b) Acquiescence is dependant upon conduct or knowledge 
a party, while limitation is independent of any such knowledge. 
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(3) Limitation and Estoppel : Es top pel is a rule of evidence 
V vhicfl ^ feclu^jg s. a. . per .SOJi_f rom denying t he truth of s ome statement 
p rev tog siy JHg^eby himself. Thus we see that-the operation of 

3S ^ lrrii ? at 'P n is to P/event a party from asserting his 
n^ht at law, in case of limitation it is done by shutting out a suit and in ; 
estoppel'by shutting out evidence. 

Limit ation is a rule of law, and estoppel is a_.ule of evidence. 
The former Comes into operation because the party has slept over the 
matter ti]^ after the period of limitation, whereas the latter arises by 
reaso n . pf _ so me.&c.L_ statement, or omission intentionally made by a 
P arty wh et he r.^su bsta nti ve_ rights have been created in favour of the 
party to whom the representation was made. 

E stoppei may appl y to either party. A defendant may be 
estopped frarfrraTsThg aj)articular defence, a s muc h as a plaintiff may 
be estoppedr from setting up a particular case. Limitation does not 
apply-toa matter of defence. 

(4) Limitation and Prescription : (a) A Law of Limitation limits 
the time after which a suit or other proceeding cannot be maintained 
in a Court of Justice. A law of prescription prescribes a period, at the 
expiry of which the substantive or primary right is (under certain 
circumstances) acquired or extinguished." 

(b) Limitation simply bars the judicial remedy without 
extinguishing the right whereas prescription not only bars the remedy 
but also extinguishes, one person’s right and creates corresponding 
right in favour of another. Limitation only bars the remedy and 
prescription extinguishes the rights., But it so far extinguishes the right 
of action, limitation considered to be a species of prescription." 

(c) Limitation bars the judicial remedy but it does not bar the 
extrajudicial remedies (i.e., remedies outside the Court of justice) 
whereasthe assertion of a right extinguished by prescription is barred 
judicially and extra-judicially both. Thus a creditor may, even after the 
expiration of the prescribed period, obtain payment of money due to 
him through the medium of any lien that he may hold on any property 
of the debtor. Similarly if a debt barred by lapse of time be discharged ' 
by payment, the payment cannot be recalled on the ground that the ' 
debt was time-barred. But when a person’s right is extinguished by 
prescription, he cannot assert it either judicially or extra-judicially. The 

right is virtually transferred to the person who claims it by 
prescription. 

0 m 

(d) Limitation is concerned only with the judicial remedy of one 
wnose rights have been infringed and as such it is a part of adjective 
3V |h whereas prescription affects the substances of the confliction 
rights between rival claimants and comes under the category of 
substantive law. 
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(e) Limitation is negative in its operation depriving a person of 
power which he possessed before. Prescription on the other hand i s 
positive conferring on a person right to that which he hitherto enjoyed 
in fact but not in right. 

(f) Limitation is barred on public policy^f stopping stale 
litigations with a view to avoid fraud and to obviate the necessity of 
preserving old records. Prescription is based on usage and on the 
principle that if a certain sect of society have allowed a certain right to 
grow, it cannot be put to a stop a later stage when it is too late for the 
enjoyer of if to withdraw. 

Q. 10. ‘The rule of law is that there is no limitation against a 
defence. Comment.’ 

. ' . Or 

When can the plea of limitation be raised? 

Ans. No limitation against defence -- General Rule : The plea 
jf limitation can be raised only as against the plaintiff and not as 
against the defendant. The object of Limitation Act is to prevent a 
person from seeking to enforce a stale demand and not to prevent a 
nerson from raising any defence he likes. The defendant will not be 
recluded from setting up a right by way of. defence, even if he could 
ot have done so as plaintiff by way of substantial claim.. Thus a 
defendant is entitled to resist on the ground of fraud or undue 
influence or mis-representation a claim made against him in respect 
a transaction, although a suit by him to set aside the transaction on 
ihe same grounds may have been time-barred. 

Exceptions : The following are the exceptions to the above 

rule:— 

(a) Under 0. 8, R. 6 of the Civil Procedure Code, a defendant 
cannot claim to set-off a time-barred claim in a suit against 
himself. A set-off is a right which defendant has to have his 
own debt or claim against the plaintiff taken into account 
in a suit by the plaintiff against him in respect of some 
other claim or debt, eg., if A owes B a debt ot Rs 
6.000.00 which has become time-barred and if A sues B 
for Rs. 8,000.00 in respect of a certain claim, in such a suit 
B cannot say to A: ‘Set off Rs. 6,000.00 you owe me and 
take your balance of Rs. 2,000.00.-' B must pay A the entire 
sum of Rs. 8,000.00, though he cannot recover a paisa of 
his own claim. The reason is that, a set-off is in the eye of 
the law a cross suit which the defendant is supposed to 
have brought against the plaintiff on the very day that the 
plaintiff filed his suit against the defendant. 
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(b) Where the suit by the defendant would have been barred 
under Section 26 or 28, the defendant cannot set up his 
right by way of defence. 


(c) When the defence raises a plea of some inchoate or 
imperfect right, the establishment of which would depend 
upon a suit within a particular time, he should not be 
allowed to urge that defence if the suit which has not been 
„ brought would at the time when urged in defence have 
been time barred. 

Plea-When raised : The plea of limitation can be raised at .any 
stage of the suit. The defendant can raise the plea of limitation:— 

(/) at the hearing of the suit before the issues are framed and 
also after the issues are framed provided it can be decided 
on the existing issues; 

(ii) in an appeal; 

{Hi) in the 'second appeal. 

But where it has been raised at a late stage when: 

(/) the issue in the case have been fixed:— 


(ii) the case has proceeded to some length; 

(///) fresh issues of the fact have to be gone into; and 

• (/V) additional evidence taken, the Court has the option of 
- refusing to entertain the plea. 

_ n j only applies to institution of proceedings 

and not to their continuation. Discuss. y 

, . * n ®- Limitation applies only to institution of proceedings 

and not to continuation : The bar of limitation arises only where 9 a 

T ?^ eal P referred or an application made after the 
p oceedfnn P h en0 K 0f hml,atl0n - Thus ' the bar only applies where a 
does not , been lnstltuted after the Period of limitation. The bar 

pendinn nm™ m ° Ste -P s which consti,ute a mere continuation of a 
been Wed wfthfn"^ ThuS ' where an a PP lication 'for execution has 
application k m h thS peMOd 0f limita,ion . but subsequently an 
applicatihn k nnf de J 0 contmue the execution proceeding, the latter 
sui? is „Th! . sub l ect t0 an y P eriod of limitation. Similarly, where a 

and rpnrPQo^t '^^^ed, but the plaint is returned for some purpose 

and Hnoe * te 2 SUC r h ^Presentation is only a continuation of the suit 
es not affect the question of limitation." 
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Q. 12. Discuss the principle of law that possession of one 
co-sharer is the possession of other co-sharers. Illustrate how 
and under what circumstances the possession of one co-sharer 
can be adverse against other co-sharers. 

Ans. Possession of one co-owner is the possession of 
other co-sharers : Mere occupation or enjoyment or management of 
joint properly by one co-sharer does not constitute adverse 
possession as against the other co-sharers, unless there is a 
disclaimer of the latter’s title by open assertion of a hostile title by. the 
former or unless there is actual ouster or some act equivalent to 
ouster. The exclusive possession of one co-sharer, even though 
coupled with the non-payment of profits cannot amount to a clear 
adverse possession unless there has been an ouster of the other 
copartners to their knowledge and openly. In the absence of a clear 
demand and a clear refusal, the possession of one co-sharer cannot 
become adverse as against the other. In order to destroy a co¬ 
sharer's title it must not only be shown that the other co-sharer was in 
exclusive possession of the joint property, but that there was a denial 
of title and an ouster of the former co-sharer or something equivalent 
to it. The mere fact that one co-sharer is in exclusive possession of a 
joint property would not amount to a denial of title or an ouster so as 
to destroy his title. This principle applies even more strongly where 
the co-sharer is in possession as representing all the co-sharers. 

The question whether exclusive possession by a co-sharer 
amounts to an ouster or not, depends upon the circumstances of 
each case. If one co-sharer separately occupies a portion of the 
common land without objection from his co-sharers and with their 
express or implied consent, such sole occupation is not to be 
regarded as amounting to exclusion or ouster of the other co-sharers 
from the possession of that portion. On the other hand, if the separate 
occupation of a co-sharer is continued after objection from any of his 
co-sharers and in defiance of their claim to be in joint possession, 
then the co-sharers who are excluded and ousted from joint 
possession are entitled to bring a suit to obtain joint possession of the 
common property. 

Unless express ouster is established the possession of one co¬ 
sharer cannot be adverse against the other co-sharer. 
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PART II 

Limitation of Suits, Appeals 
and Applications 

[Ss. 3-11] 

Q. 13. When a suit is said to be instituted? 

A plaint presented in time to a proper Court was returned 
by the Court specifying a date for amendment which was beyond 
that period of specified limitation and the amended plaint was 
filed after that date. Will the plaint be deemed to be filed out of 
time? 

Ans. Suit to be instituted : According to the Explanation to 
Section 3 of the Limitation Act, a suit is deemed to be instituted— 

(a) in ordinary cases -- when the plaint is presented to the 
proper officer; 

/ * J 

' ( b) in the case of a pauper - when his application for leave to 

sue as a pauper is made; and 

(c) in the case of a claim against a company which is being 
wound up by the Court -- when the claimant first send his 
claim to the official liquidator. 

Institution of suits in ordinary cases’ requires further 
explanation. As said in (a) above a suit in ordinary cases is deemed to 
be instituted when the plaint is presented to the proper officer, Thus 
two things are necessary for theanstitution of a suit: 

(/) the presentation of the plaint, and 

(//') the presentation should be to the proper officer. 

Presentation of the plaint : A suit is taken as ‘constituted’ on 
the date on which the plaint is presented and not when it is accepted. 
Moreover the plaint presented must be a valid plaint. A plaint 
accompanied by insufficient court-fees is not a valid plaint according 
to the Court Fees Act, and as such presentation of such a plaint 
would not have limitation (except when that insufficiency is removed 
within limitation period). But under Section 149 and Order VII, rule 11 
of the Civil Procedure Code, the Court has power to allow the court- 
fees to be paid at any time after the presentation of the plaint and no 
such payment it will be validated retrospectively from its original 
presentation as if such a fee had been paid 1 in the first instance. But if 
the deficiency is supplied after the expiration of the period of limitation 
and after expiry of the time fixed by the Court for the supply of the 
deficient court-fees it will be liable to rejection and the suit will be 
considered as barred. * 
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Similarly when a plaint is returned and ordered to be amende 
within a time fixed by the Court, it is the date of the oriain^ 
presentation of the plaint and not the date of the subseauen 
presentation after amendment, which is taken to be the date nf 
institution of the suit, though the date allowed by the Court fell after 
the expiry of the period of limitation. But if the Court specifies a date 
or amendment which is beyond the period of limitation and the 
amended plaint is presented after that date, the date of subsequent 
presentahon shall be treated the date of presentation and the plaint 
will be deemed to be filed out of time. It is a settled rule of law that the 
,, e °\ ? m ®!?dment is immaterial, unless indeed the time expressly 
a lowed by the Court has been exceeded. Where a suit was by two 
plaintiffs, but the plaint being signed by one alone, it was returned for 
the signature of the other and the same was represented after the 
period of limitation, held, that the suit was barred. 

Presentation to the proper officer : The plaint must’ be 
presented to the officer authorised to receive it, otherwise there is no 
proper presentation and the suit is not instituted. A despatch by post 
is not presentation to the proper officer of the Court but if such a 
plaint is accepted the party afterwards appears, within the period of 
limitation, it may be held that institution was not bad. 

Q. 14. A suit is held in a Court and a decree is passed in 
favour of the plaintiff. No objection bn the score of limitation has 
been raised by the defendant or any one else. Can the plea of 
limitation be raised for the first time; 

(1) In the first appeal. 

(2) In the second appeal! 

If so, under what condition and by whom? 

Or . * . 

It is the duty of the Court to raise and decide the Question 
of Limitation. Discuss. • , H 

Ans. As a General Rule : This question pertains to the first part 
of Section 3 of the Limitation Act which reads, "subject to the 
provisions contained in Sections 4 to 25 (is inclusive) every suit 
instituted, appeal preferred and application made after the'period of 
limitation prescribed therefor by the first schedule shall be dismissed 
although limitation has not been set up as a defence" Thus we see 
that thfe section is pre-emptory and the duty of the Court is to notice 
the Act and give effect to it even though limitation is not referred to in 
the pleadings. The Court is bound to take notice of the point of 
limitation if on the facts in the plaint it patently appears to it that the 
suit is barred by time, even if the defence did not take up the plea or 

if , 0 h n 0 ed Bu .' ' f the,ac,s are not apparent on the lace 
of the record or the question of limitation involves fresh issues of 
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facts the Court is not bound to speculate upon possible question that 
may arise in a suit and as such may not allow it. Thus we see that the 
above rule is applicable only where the question of limitation is purely 
one of the law capable of determination on the facts in the face of the 
plaint and not where the question of limitation raises issues of facts 
not arising from the plaint. 

Plea of Limitation in Courts of first and second appeal -- 
When can be raised : The above rule applies in the Appellate Court 
also. The first Appellate Court and the second Appellate Court is 
generally bound to listen to a plea of limitation if it can be decided 
without further enquiry, even though the plea was not raised in the 
written statement or in the trial Court and no issue was framed. "The 
Appellate Court should not refuse to grant the permission (to take the 
plea of limitation) where the point arises on the fact of the plaint and 
ho question of fact has to be enquired into to enable the Court to 
dispose of it". 

According of the case of Shahna Khan v. Aulia Khan , PLD 1984 . 

SC 157 Section 3 of-the Limitation Act, whereunder a suit can be 
dismissed, applies only if the suit is instituted after the period of 
limitation. It is not the case of the appellant that as visualised by the 
explanation to Section 3 of the Limitation Act, the plaint was 
presented not to the proper Officer, or after the expiry of limitation. 
And if it was presented properly before a proper Officer prior to the 
expiry of. period of limitation then the relevant provision for 
consideration would be Order VII; rule 11, Section 149, and in some 
cases Section 148, C.P.C.; as also, Section 10 (/'/') of the Court Fees 
Act, whereunder a suit can be dismissed for non-compliance with the 
order of the Court of supply of requisite fee and not on the ground 
that for the same reasons it had become time-barred. 

The plea of limitation can be raised for the first time in second 
appeal only if it is certain that its (pleas) legitimacy carTbe~determined 
on the pleading and does not depend upon any question of fact 
regarding which the other party might have adduced evidence.*. 

Objection as to limitation can be taken at any stage of a suit or 
proceeding including the Appellate stage. But it should be noted that 
if the plea of limitation is not taken in the ground of appeal the party 
urging it cannot, argue it except on abtaining the permission of the 
Court. , ' - . 

When it cannot be raised : As stated above, the plea of 
limitation for the first time in the Appellate Courts can be taken only 
when the facts necessary to determine the question of limitation are 
admitted or are apparent on the face of pleadings: otherwise the plea 
may be refused. Thus where the suit is not on the face of it obviously 
barred by limitation, the Appellate Court should not take up the 
question of limitation on its own initiative. The Appellate or second . 


t 
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Appellate Court is justified in refusing to entertain a plea of limitati^ 
which was not taken in the first Court nor in the grounds of aDne^ 
the Appellate Court but is urged for the first time in the later Court 
whe^re the plea for its proper decision involves further enquiry into 

* . Sect '° n 3 does not create a right : As a matter of fact no 
provision of Section 3 of the Act by itself creates any right to file a suit 
appeal or application. The right to file the relevant suit, appeal or 
application, or accrual of the relevant cause of action therefor flows 
rom other provisions of various relevant laws of the land and the 
Limitation Act simply assumes the existence of a cause of action for 
the same and regulates the period during which they may be 
instituted. This will show that Sec. 3 deals only with the procedural 
aspect of each type of lis, viz., as to within how much period it may be 
exercised by the person concerned. PLJ 1981 SC 135. 

Q. 15. What provisions have been laid down under Sections 
4 and 5 of the Limitation Act? 

Or 

What ara the provisions of the Limitation Act admitting 
ppeals and app lications for exe cutio n of decrees if presented 
iner the prescribed period? 

Ans. Where Court js closed when period expires : Section 4 
of th e Limitati on Act runs as follows:. -——— 

"Where the perio d of limitation prescribed for any suit appeal 
or J?£PJ ication expires on a day~when the CourtlFclosecf the suit 
appeal or application may" be instituted, preferred or made on the day 
that the Court reopens " ~ —— 


a 

w 

a 


Extension of period in certain cases : Section 5 of the said 
AcHaysjSlown: "Anyappeal or appl jcation for a revie w~o'f fiHgFhphl or 
for leaveTo. appeal or any other application to which this section may 
be made applicable by or under any enactmenTWtKpTrmo being in 

forbe .may be admitted^.after the period_of lim itation prescribed 

therefor, when the appellant or applicant satisfies the Court that he 
had suffiqjenL cause for not preferring the appeal or makinq the 
application within such period." ^ y 

The fact that the appellant or applicant was misled bv any 
or^er u _jgrac[ice_Qr.. judgmerit~of the High Court in ascertaining or 
computing the prescribed.period of limitation tnay be sufficient cause 
within the meaning of this section." ' * 

Thus we see that appeals or applications fop the execution of 
d er . ree . s may-.be a dmj^ed even after the period of limitation under any 
of the following conditions:--. “—*-—- 
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0) ^ the p a riod^ Qf Jjrnitation prescribed expires on' a d< 

whe n the C ourt is closed. •- - c -~ ~ 

Or 


(li) When the appellant satisfies the Court that he had 
su fficient cause for not preferring the appeal dr makind the 
a PP.|J9§ t ! on within such period. But this provision does not 
apply to suits. : ” ^ "" ™' :' {S.5) 

According to the case of Lai Khan v. Allah Bukhsh, PLD 1985 
Lah. 610, Section 4, Limitation Act, has nothing to do with ,computing 
prescribed period but provides merely that when period prescribed 
for suit, etc., expires on a date-when the Court is close, then 
notwithstanding that fact, suit, etc., may be instituted on day when 
Court re-opens. This section does not alter length of prescribed 
period nor does it .provide that period of vacation shall be excluded 
from period of limitation prescribed.“Su'ch concessid"h ? . held, confined 
to institution of suit, appeal or application. 


Q. 16. Will the following suits be deemed to have been 
instituted within the time prescribed by the Limitation Act? Give 
reference to the relevant provisions of the Act:-- 


(1) Limitation prescribed for the suit expires on a Friday, 
and the suit is instituted on the next day on the re-openinq of the 
Court. 


(2) Suit is instituted fifteen days after the expiry of limitation 
because the plaintiff was in jail and had been released on the day 
the suit was instituted. 

• 

(3) Suit by a minor for the recovery of debt due to his father 
since deceased, instituted more than three years after the 
execution of the deed but within three years of the attaining of 
majority by the minor. 

(4) Suit by a person of unsound mind on the basis of a 
bond executed in his favour more than three years ago but within 
three years of the ceasing of plaintiff’s disability. 

Ans. The suit was instituted within the time-prescribed by the 
Limitation Act. Section 4 of the Act says: 

"Where the period of limitation prescribed for any suit, appeal 
or application expires on a day when the Court is closed, the suit, 
appeal or application may be instituted, preferred or made on the day 
that the Court re-opens. 1 

(1) Here'the period of limitation expired on Friday which was a 
holiday, so the suit could be instituted on Saturday the next day 
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(2) Imprisonment in a criminal jail may be considered as 

sufficient cause and the time spent may be deducted, but ordinarily 8 
is not so (S y 

(3) The suit brought by the minor within three years of attaintinn 
majority is within the period of limitation according to Section 6 read 
with Section 8 of the Limitation Act. Section 6 says that a minor mav 
institute suit, etc., after attaining majority if thfe cause of action 
accrued to him during his minority. The limitation will start running 
against him from the time when he attains majority but he cannot be 
allowed a period of more than three years in any case under 
Section 8. 

Here, if the cause of action accrued to the minor during his 
minority he is within the period of limitation in instituting a suit within 
three years of his attaining majority. The usual period of limitation for 
suits for money is three years which is also the maximum period 
during which suit can be instituted by a minor after attaining majority 

(4) If the cause of action accrued to the plaintiff during his 
insanity and he filed a suit within three years of the cessation of nis 
disability, his suit is within the period of limitation. Limitation does not 
run during the insanity of a plaintiff for causes of action accruing 
during insanity and he gets the same period of limitation after the 
cessation of hjs ability subject to a maximum of three years under 
Section 6 read with Section 8. 

Q. 17. The period of limitation prescribed for a suit expires 
on a day when the Court is closed. Does the Limitation Act 
provide any remedy? 

Ans. Remedy where the period of limitation for a suit 
expires on the day when the Court is closed : Section 4 of the Act 

provides remedy to the plaintiff if the period of limitation for a suit 
expires on a day when the Court is closed. He can under this section 
.file the suit on the re-opening day. Section 4 of the Limitation Act, lays 
down that where the period of limitation^prescribed for any suit 
appeal or application expires on a day when the Court is closed the 
suit, appeal or application may be instituted, preferred or made on the 
day that the Court re-opens. 


The principle underlying this section is that when a party has to 
do something before a certain day and if On that day or before that 
day he cannot do that thing by reason of the act of the Court then he 

^“yracfofTheCourt" 16 ^ ,hat P6ri ° d dUri "9 which he * 


r JJ. was ap !' y held in Surendra v. Seuravim that if the law or a 
Court directs a thing to be done within a period fixed bv it and il is 
impossible of performance on the last day fixed for nnfa ilr of the 
party required or directed to do the ac^i. wll be mcogted as 
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•properly done if it is done on the next day it is- possible for 
performance. 

This section gives expression to general principle of law ' * 
enunciated by the maxim Lex non cogit ad impossiblia (law does not 
compel a man to do that which he cannot possibly perform), actus 
curiaI neminem gravabit (an act of the Court prejudices no man) This 
section has nothing to do with computing the prescribed period and 
does not alter, extend or add to its length. 


Q. 18. State the circumstances in which delay in taking 
proceedings within the time prescribed by the Limitation Act 
condoned. .„ 

. i ) -i . / 1 

Or 

r « 

Can a Court grant extension of the period of limitation? If 
so, in what circumstances and in which class of proceeding? 

Ans. Circumstances in which Limitation can be 
c ondone d : According to Se ction j jj^Ltfals Act, a Court may gran t 
ex tension of perio d of li mitatio n in the following classes of 
proceedings andinno others^' 

(/) Appeals 

(//’) Application for review of judgment. 


(Hi) Application for leave to appeal. 

. (/V) Any other application to which Section 5 of this Act is 

made applicable by or und er any enactment for the time- 
being inforceV 

This provision doe.s.n, op appl y to suits . The reason is that the. 
Period of limitatr6jnLan§'we€r in mosT6f)heJuits_extends from three to \ 
twelve years; whereas in a ppeals and appTicatTo nsIf"does not exce ed \ 
s ix month s, therefore it is necessary that some concession should be \ 
made in respect of these appeals and appTicatjon'g"To provide for 
those circumstances wTiich‘hinder a person from filing hi s appe al or 
application wftbTn tRe short period of time allowed. 

This section also does not apply to applications:- 

(/) for setting aside awa rds. 

(H) for execution of decree in absence of any. enactment or 
rule which" 'makes the sectjdnjgppiicable to such an 
application, 

(Hi) under Order 41, Rule 19, C.P.C. for re-admission of an 
appeal dlsmis'sed expa/Te. 

Circumstances in which delay is condoned : Following are 
the circumstances in which the delay is condoned.- 
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( 1 ) Sufficient cause : The only circumstances in which the 
delay may be condoned is the showing of the sufficient cause for not 
preferring the appeal or making the application within such period. 
But fnere proof of existence of sufficient cause for delay will not /p So 
facto make the Court to extend the time. It is on the judicial and 
reasonable discretion of the Court to admit or refuse to admit the plea 
of ‘sufficient cause.’ Existence of sufficient cause is the sine qua non 
for moving the Court to exercise its discretion. Thus where no cause 
has^a7“aTl)een shown,' the plaintiff cannot seek the discretionary 
favour of the Court. If the Court is satisfied with the sufficiency of the 
cause, it can use its discretion in his favour and condone his delay. 
ThTJ§7The extension of time is a matter of concession and cannot be 
claimed by him as a matter of right. 


(2) What constitutes sufficfent cause : It i s_difficu lt and 
undesirable to attempt to defins^cepjsely the meaning of sufficient 
causerTt must be determined by the ci rcumsta nces of each particular 
c&SS. However, a sufficient cause should fulfil the following 
essentials:-- 


(/) It m ust be a cau se whi ch was beyond the control of the 
partyinvoking it. ’ * 

(//) He must not be guilty.of .neglige nce. His dilige nce and 

ca re must be shown" 

(Hi) His i nlent\Qnmu&tb&hona fide . In a cas e it was held: "The 
test, therefore, to be applied to the "case before us is, 
whether there has been any negligence ”br" inaction or 
want of bona fide on the part of the appellant." 

(3) Instances of sufficient cause : One of the Instances of 
sufficient cause is provided in the Explanation to Section 5 of this Act 
\Afhlch says: "ThelaH“fha'Hhe a p p e 11 anto7 IFTe apple a nfwa s misled by 
any' order, practicETorJu^gmenf oT the High ucfeflhascertaining or 
computing the prescribed period of limitation may be sufficient cause 
within the meaning of this section. : - 

Other instances of sufficient cause are: Illness: imprisonment: 
mistake of fact: mistake’ of Jaw; mistake of'"counsel;'' wrong 
probeedThgsTaten in good faith; proceedings in wrong Court through 
bona fide mistake; judgment not pronounced in open Court and 
inability to get stamps, etc. 


Condonation of delay — Each (lay is to be 
explained . According to the law each day of limitation must properly 
and sjtistacLQnjy be e^ained anTlWexcuseinmwif^r got 
delayed because,under’ "TxarnTnafion at 

is never a valid 9 roun d for extension of 
a ^ oes nofeWsmufe a suTnctent'-ground for 
condonation of delay. It is a matter of regret that despite this Dosition 
being ■repeated^.xlacUie tLbv mis (vSiS -ww -w* ■ 
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Government Departments with all their resources con tinue to dela 
the filing of the cases in time with loss~ij irTfy f figyernm ent and The V 
pi£ftc Interest tt”Ts high time that the Government Departments so 
organ se their business that legal cases are not unnecessarily delayed 

'^^irted * n Court within the time limited for such matters. 

1981 SCMR 37; PU 1981 SC 212. 

„ Q -J 9 ; ^' ve some examples to show what is, and what is 
f / cause" within the meaning of Section 5 of the 

umrtation Act for the purpose of extending the period of limitation 
for an appeal. 

Arts. What constitutes sufficient cause cannot be laid down by 
hard and fast rules. It must be determined by reference to the 
circumstances of the case, such as:- - . 

(/) Whether the cause which beheld him from filing the appeal 
within the time Was beyond the control of the party; 

(//) Whether he exercised sufficient care and diligence in filing 
the appeal. 

(in) Whether his intention was bona fide. 

Examples of sufficient cause : The following are some to the 
examples of what is, and what is not ‘sufficient cause’: 

1; Mistake of counsel: A legal adviser’s mistake, if bona fide 

!^!r" Clent caL l se - mistake must be bona fide, i.e., made in spite 
?! d !i® care and attention. Thus, where the papers for an appeal were 
i3 and J?isr Ver the appellants advocate in the morning on the last 
day of IMing. The advocate through pressure of urgent work did not 
look into the papers till the evening of that day when he found that it 

was the last day: Held , that it was a sufficient cause to condone the 
delay. 

But gross negligence on the part of the counsel not justifiably ‘ 
be condoned. An appellant is not entitled to the benefit of this section 
even whether he has acted in good faith on the advice of this counsel 
whose advice has been given negligently even though honestly. 

2. Mistake of the clerk of an Advocate : If the clerk of an 
advocate commits a mistake in computing the period of limitation the 
mistake may be condoned if it is bona fide on the technical ground. 

illnp<i <5 utfie* 1 ® 8 u‘ ^ mere plea of illness in itself - unless the effect of 
excusp^nr ,n the cir cumstances it would afford reasonable ; 

Court in pvor^ de a ^ * n . presenting the appeal would not justify the j 
5 lllnpss tr» hJ n ^ rtsdiscretion ' n admitting an appeal under Section i 
much cn that it a ** S j fficiant cause ; m ust be of a serious nature so* 
attendpd uuith Jf? e py disabled him to attend any duty. High fever' 
mnfinpH tn p y reason of which the appellant was, 

/.ujnv o bed, in consequence of which the application was 
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delayed by four days was a sufficient cause for excusing the delay 0 f 
those days. Illness of a pleader and the client’s ignorance of it j s a 
sufficient cause. But illness in the family and subsequent delay j n 
making arrangement for the appeal is no sufficient cause. 

4. Imprisonment : Imprisonment- in a criminal jail may be 
considered as a sufficient cause and the time spent in jail may be 
condoned, but ordinarily it is not so. 

5. Mistake or ignorance of law : Ignorance of law is not a 
sufficient cause. But it cannot be laid down as a general proposition 
that ignorance of law can never be regarded as sufficient cause. If the 
mistake be a bona fide oqe, it will be considered as sufficient cause 
with the meaning of this section. 

6. Mistake of fact: If the mistake is real and unintentional, and 
no irreparable damage has been done to the opposite party, the 
application for excusing the delay should be granted, e.g., mistake 
made by an officer of the Court in not preparing correct copies or 
where the name of a wrong person was entered as that of the 
respondent through bona fide mistake. 

7. Poverty, infancy, negligence, pardanashin : Poverty of the 
appellant is not a sufficient cause. The fact that the appellant was a 
pardanashin lady or an infant and could not procure money to meet 
expenses is no ground for an extension of time under Section 5 
Unless the pardanashin is actually prevented from appealing herself 
or engaging a counsel and in case of minor, unless the guardian for 
his advantage allowed time to run out. 

8. Defective Vakalatnama : Where the pleader’s name is not 
mentioned in the Vakaltnama by pure mistake or-'the pleader fails to 
endorse his acceptance and the mistakes are flue to pure 
inadvertence and accident and do not proceed from any dishonest 
intention, there is sufficient cause under the section. 

Q. 20. Can the negligence of the clerk of an advocate in 
computing the period of limitation for filing an appeal be a good 
and sufficient ground for extending the period of time prescribed 
for instituting or presenting an appeal? 

Ans. Negligence of the clerk of an advocate : Negligence of 
counsel or solicitor stands on the same footing as that of any other 
person, and therefore a mere mistake or negligence by him is not a 
sufficient cause. Likewise, an error caused by mere slip or blunder, on 
the part of the counsel’s clerk is not a sufficient cause. It is 
inexpedient, however, to lay down any general rule to fetter the 
discretion of the Court on a matter such as this which is so dependent 
on the individual facts of each case, and in numerous cases ‘slips' of 
counsel and their clerks have been held to be a sufficient cause. The 
authorities bearing on the subject are not uniform and it is no use 
making an attempt to reconcile them because each case must 
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depend upon Its own peculiar circumstances. Usually when there is a 
™nHr/nnH ? ^ ko b V tho P'eader or his clerk the delay will be 

HflrCn?h f the 4 case of negligence is different and has to be 
decided on the facts of a particular case. 


Q. State general 
discretion by a Court in 
in respect of an appeal. 


principles governing the 
granting extension of period 


exercise of 
of limitation 


Ans. General Principles of discretion by the Court in 
granting extension of period in an appeal : For condonation of 
, .®[f y f ncl extension of period in respect of an appeal. Section 5 of the 
Limitation Act gives wide discretion to the Courts. The appellant has 
to satisfy the Court that he had sufficient cause for no preferring the 
appeal. Thus the satisfaction of tho Court is the only essential factor. 

o ar as the sufficiency of the cause of delay is concerned, it has 
varying capacity with the varying facts and circumstances of the 
cases, Thus each case is to be adjudged in its own facts. 


* * . Th * s . discretionary jurisdiction is to be exercised in the way in 
“ , judlcial P° w er and discretion ought to be exercised upon 
principles which are well understood. When the time for appealing is 

o^P aS o ed ’ 3 Very valuable ri Qht is secured to the successful litigant 
and the Court must therefore be satisfied fully of the justice of the 
ground on which the appellant seeks to obtain on extension of time 
for attacking the decree and thus depriving the successful litiqant of 
the advantages he has earned. The exercise of this discretion bv the 
Court to excuse the delay would to a certain extent be detrimental to 
the respondent who has in the meantime acquired valuable riqhts but 
the question has to be approached from the point of view of the 
appellant s conduct rather than the advantages gained by the 
respondent. The Court has to see whether the appellant is asking 
which is evidently unjust; if it is, he should not have it except on terms 
which would prevent any injustice possibly being done. It is not a 
sound exercise of judicial discretion to extent time in favour of a 
person who appears to have no substantial point to arque. The 
extension of period cannot be allowed simply because the appellant’s 
case is hard and calls for sympathy nor will the Court grant extension 
merely out of benevolence to the party seeking relief. A Court qrantinq 
indulgence must be satisfied that there was diligence on the part ol 
u/h/>» a ^ e ^ an ^ and * ba * be was no * guilty of any negligence 

ch^.rt S »i ev 5 r i Delay can be ex cused only for valid reasons however 
short the delay might be. 


reasons for admitting the appeal beyond time must be 
oraea and the order should furnish sufficient indication that the 
a scretton given by law has been judicially exercised. The discretion, 
statutori y provided, may not be defined and crystallized so as to 
convert it into rigid rule of law; but it should be exercised, on the facts 
available, with a view to secure furtherance of justice. 
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So far as the "sufficient cause” is concerned, it is undesirable* tf 
attempt to define it, because it has been left undetermined ary J 
unfettered by the Legislature, so that there may not be undijt! 
limitation and restriction on the exercise of the discretion by the Cour 
in the matter of granting extension in the period of limitation in respect 
of appeal. 

' Q. 22. Would the following suits and appeals be within 
time:- 


(1) Limitation expires during vacations. The Court it 
working in vacation for urgent work only. Suit is instituted on the 
reopening of the Court after the vacations. 

(2) The last day on which the appeal had to be filed had 
been originally gazetted as a public holiday, but subsequently 
another day was substituted in its place. The appellant was 
misled thereby and filed the appeal the next day. 

(3) On appeal by a minor, after the expiry of limitation, the 
plea being that the appellant was a minor. 

(4) A suit for pre-emption instituted by a minor, after the 
expiry of limitation but within one year of his attaining majority. 

Ans. (1) The suit is within the period of limitation under Sectior 
4 of the Limitation Act. Here the limitation expired during vacatior 
when the Court was closed for ordinary cases and only urgent wort' 
was being done. The suit has been instituted as soon as the Cour 
opened after vacation. Hence it has been instituted within the perioc 
of limitation. However, (if) the Court officials were at hand for the 
purpose of attending to the plaints, etc., the Court shall be consider# 
open and the suit instituted after vacation will be barred by limitation 

(2) Where one day has been gazetted as a public holiday art 
that is the last day of the appeal but subsequently another day was 
substituted as holiday in its place and the appellant has been mis!# 
thereby and filed the appeal on the next working day, the delay can 
be condoned It is a bona fide mistake, and has occurred in spite of 
due care and attention. 


(3) If the minor had instituted a suit after the cessation of his 
disability upon a cause of action accruing during his minoritv it would 
have been within the period of limitation. Similarly he could als o 
make an application for the execution of a decree Section 6 of the 
Umtetion Act applies in these cases But no extension of time is 
f 'he minor has to Me an appeal. Appellant's infancy is no' 
per se a sufficient cause within the meaning of Section 5 of 
Limitation Act. But when the next friend or the guardian of a mine' 

"o aS run 0r ou? °the" Co^L°' t V ^'^"ce. allowed timefor apP^ 
favour ,h Crt y enarge ,ime *or appeal in the mine' 5 
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( 4 ) The suit for pro omptlon filed by a minor within one year of 
his attaining majority but after tlm expiry ol the period of limitation is 
barred by limitation. Section U of the Limitation Act provides that 
nothing In Section 6 or In Section / applies to suits to enforce rights of 
pro omptlon. Section 6 grunts fresh period of limitation to a minor on . 
his attaining majority but this extension of time Is not allowed In case 
of a suit for pre-emption. 

Q. 23 What are tjhe statutory exemptions from the 
prescribed periods of limitation, that can be claimed in actions 
which are prime facie barred? 

Ans. Statutory exemptions : The following statutory 
exemptions from the statutory periods of limitation embodied in 
Sections 4 to 11 of the Limitation Act. These are as under - 

(1) If the last day of the prescribed period of limitation is a 

holiday, that closed day is not computed in the period of 
limitation. (S. 4) 

(2) Time for preferring an appeal or filing an application for 
revision or review or for leave to appeal, etc., can be 
extended if the appellant or the applicant satisfies the 
Court that he had sufficient cause for not preferring the 
appeal or making the application within the prescribed 
period. Time for filing a suit is not so extended. (S. 5) 

(3) The period during which a person entitled to file a suihor 

institute a proceeding or make an application for the 
execution of a decree is a minor, or an insane, or in idiot 
(at the time when the limitation begins to run is excluded 
from the period of limitation. (S 6) 

(4) Where several persons 'have jointly the aforementioned 

right to institute a suit or proceeding or make an 
application for the execution of a decree and one of them 
is under such a disability and no discharge can be‘ given 
without the concurrence of all, limitation will not run 
against any one of them during the period when the 
disability continues. ($■ 

But the above concession is not available for suits for pre¬ 
emption and the additional period available after the cessation of 
disability will not be more than three years. (S- ®) 

(5) Where Letters of Administration to the estate of a creditor, 
have been granted to his debtor, the running of time 
prescribed for a suit to recover the debt shall be 
suspended while the administration continues. (S. 9) 

(6) There is no period of limitation for filing a suit against a 
trustee or his legal representative or assignee (not being 
assignee for valuable consideration) for following trust 
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property or its proceeds or for an account of such 

property. , 7 °) 

(7) The day from which the period of limitation is to be 
reckoned is excluded in all cases. 

(8) The time requisite for obtaining a copy of the judgment o r 
an award in an appeal or application for review of a decree 
and an application to set aside an award is excluded. ($ 

12 ) 

(9) The time during which a defendant is absent from Pakistan 

is excluded. y 13) 

(10) The time during which a plaintiff or application .was 
prosecuting with due diligence another civil proceeding 
against the defendant is excluded where the proceeding is 
founded on the same cause of action or js for the same 

" relief and is prosecuted in good faith in-a Court which is 
unable to entertain it from defect of jurisdiction. (S. 14) 

(11) The period of limitation does not run where the institution 

• or execution of a suit or application is stayed by injunction 

or order including the days on which it was issued and 
withdrawn. 

(12) Period of statutory notice is also excluded. 

Q. 24. Describe the provisions of the Limitation Act for 
computation of period of limitation in the case of persons under 
legal disability. 

Ans. Legal disability : Disability is want to legal qualification to 
act while inability is want of physical power to act. Thus legal disability 
is want of legal qualifications to sue owing to minority, lunacy and 
idiocy. Law recognises no other ground except the above three, viz, 
minority, lunacy or idiocy. The effect of legal disability is that it 
extends the period of limitation but it does not prevent the period from 
running. 

Successive disability : By successive disability is meant a 
disability which is followed by another disability without leaving any 
gap. The period of limitation begins to run when such successive 
disability ceases but in no case the period of limitation will be 
extended for more than three years. 

Essentials of legal disability : Following are the essentials of 
legal disability: 

(/) Disability must be continuous. If a person entitled to sue > s 
minor and becomes insane before he attains majorW- 
time would be extended. In other words, the disab ||! ” 
must overlap each other. 
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(//) The disability must be of a person entitled to sue or apply 
for execution. In other words this privilege is extended 
only to the plaintiffs and not to the defendants. 

(/'//) The person must already be under a disability when the 
right to sue accrues, or at the time from which the period 
of limitation is to be reckoned. If the disability supervenes 
subsequently, when the time has already begun to run 

against him, then the benefit of the sections cannot be 
taken. 

Sections 6, 7, 8 and 9 of the Act specifically dealt with the 
matters concerning persons under legal disability. The above sections 
• run as follows:-- 

Section 6: (1) When a person entitled to institute a suit or 
make an application for the. execution of a decree is at the time from 
which the period of limitation is to be reckoned, a minor or insane or 
an idiot; he may institute the suit or make the application within the 
same period after the disability has ceased as would otherwise have 
f allowed from the time prescribed therefor in the third column of the 
First Schedule. 

.(2) Where such person is, at the time from which the period of 
limitation is to be reckoned affected by two such disabilities or where, 
before his disability has ceased, be affected by another disability, he 
may institute the suit or make the application within the same period, 

- after both disabilities have ceased as would otherwise have been 
allowed from the time so prescribed. 

Illustration: A right to sue accrues to Z during his minority. 
After the accrual but while Z Is still minor, he becomes insane. Time 
runs against Z from the date when his insanity and minority cease. 

(3) Where the disability continues, up to the death of such 
person, his legal representative may institute the suit or make the 
appfication within the same period after the death, as would otherwise 
bave been allowed from the time so prescribed. 

(4) Where such representative is at the date of the death 
affected by any such disability, the rule contained in sub-sections (t) 

- and (2) shall apply. 

Illustration: A right to sue accrues to X during his minority, X 
dies before attaining majority, and is succeeded by Y, his minor son. 
Time runs against Y from the date of his attaining majority. 

Section 7 : Where one of several persons jointly entitled to 
institute a suit or make an application for the execution of decree is 
under any such disability and a discharge can be given without the 
concurrence of such person, time will run against them all; but where 
no such discharge can be given, time will not run as against any o 
them until one of them becomes capable of giving such discharge 
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without the concurrence of the others or until the disability has 
ceased. 

Illustrations : (a) A incurs a debt to a firm of which B, C and D 
are partners. B is insane and C is a minor. D can give a discharge of 
the debt without the concurrence of B and C. Time runs against B, c 
and D. ' 

(b) A incurs a debt to a firm of which E, F and G are partners. E 
and F are insane and G is minor. Time will not run against any of them 
until either E or F become sane or G attains majority. 

Section 8 : "Nothing in Section 6 or in Section 7 applies to 
suits to enforce right of pre-emption, or shall be deemed to extend for 
more than three years from the cessation of disability or the death of 
the person affected thereby, the period within which any suit must be 
instituted or application made. 

v(Thus, in a suit for which the period prescribed is two years or 
less, the person under disability must sue within the period so 
prescribed after the cessation of disability.) 

Illustration : A, to whom a right to sue for legacy has accrued 
during his minority, attairTs majority eleven years after such accrual. A 
has, under the ordinary law, only one year remaining within which to 
sue. But under Section 6 and this section an extension of two years 
shall be allowed to him making in all a period of three years from the 
date of his attaining majority within which he may bring a suit. 

Section 9 : "Where once time has begun to run no subsequent 
disability or inability to sue stops it: 

Where letters of administration to the estate of creditor have 
been granted to his debtor, the running of the time prescribed for a 
suit to recover the debt shall be suspended while the administration 
continues." 

Conclusion : It is to be noticed that the above sections apply 
to suits and applications of execution of decree but not to appeals, 
etc. Moreover these provisions apply to 'plaintiffs' and not to 
defendants. . ■ 

Q. 25. Discuss the effect of minority in extending the period 
of limitation.' 

Is the position in any way affected by the appointment of a 
guardian of the person or property of the minor? 

Ans. Effect of minority : Generally limitation begins to tun 
from the accrual of the cause of action. But legal disability is one O' 
the exceptions to the general rule and. minority is one of the grounds 
of such legal disability. Thus no limitation will apply to a case in whicn 
the person suing was a minor at the time when the cause of action 
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arose provided the suit is brought within three years of the time when 
the minority ceases. (S.6). 

Illustration : The right to sue for the hire of a boat accrues to A 
during his minority. He attains majority four years after such accrual. 
He may institute his suit at any time within three years from the date of 
his attaining majority. 

Who is a minor:A person who has attained the age of 18 
years is a minor. Hence for the purpose of the Limitation Act, no 
person is protected from the operation of the Act beyond the age of 
18 and the 3 years of grace (for 21 years) given by the Act. But when 
a guardian has been appointed under the Guardians and Wards Act, 
the disability of minority will last till the age of 21 years plus 3 
additional years. The burden of proving the age lies on the minor. 

Effect of the appointment of a guardian : A minor is not 
deprived of the privilege given to him by the Limitation Act simply 
because there has all along existed a proper guardian.’ The minor is 
of course bound by all the acts of a duly constituted guardian; but if 
there has accrued a right to sue and the guardian, has not brought 
any suit on the rpinor’s behalf, the minor may, after the cessation of 
minority, bring a suit within the time allowed. 

Q. 26. A advanced Rs. 90,000.00 to B on a simple mortgage 
of his property on 1st January, 1967. The period of repayment 
was one year from the date of the mortgage. In December, 1970, 
A died leaving C, a minor son aged one year. In 1988, C filed a 
suit for sale of the mortgaged property, is the suit in time? (The 
period of limitation for sale of mortgaged property is 12 years). 

Ans. Here the cause of action arose on 1st January, 1968 when 
the period of repayment came to an end. At that time (1st January, 
1968) A was alive and was not suffering from any disability and as 
such, the time began to run against him on that date. Extension under 
Section 6 would be allowed only if the person to whom the cause of 
action arose be suffering from disability. As the period began to run 
against him since 1st January, 1970, the prescribed period of 12 years 
shall come to an end on 1st January, 1980 (1968+12 = 1980) after 
which the suit will be time-barred. As the cause of action arose during 
A s lifetime and time began to run against him, C will not get the 
benefit of Section 6 and suit must be filed by 1st January, 1980. The 
present suit is filed in 1988 and therefore, it is not in time. 

Q- 27. What is the rule to determine whether or not time will 
run against the rest of several joint creditors, one or more of 
whom are minors or insane? 

Ans. Disability of one of the several plaintiffs : According to 
Section 7 of this Act, where full discharge of or release, from the debt 
or claim can be given (to the defendant or opposite party) by the 
persons not under disability without the concurrence of the person 
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under disability, time will commence to run agaihst them all jointly 
entitled; but 

Where no such discharge can be given without the 
concurrence of the others, the minority, insanity or idiocy of any 0 f 
them will entitle all to an extension of time and time will not 
commence to run against any of them until the disability ceases. 

'The test adopted is whether a full discharge can be given 
without the concurrence of the person under disability. 

Q. 28. A passed a promissory note on 10th January, 1983 
payable on demand to B and company of which B, C and D 
immediately after B became insane. D who was a minor retained 
' his majority on 1st January, 1987. On 10th February, 1987, C 
(aged 25 years) and D filed a suit against A. Is this suit time- 
barred? 

Ans. In this case C could have given a valid discharge of the 
debt without the concurrence of B and D. No extension will be 
allowed and the suit is time-barred. 


Q. 29. B borrows Rs. 2,000.00 on the basis of a pronote in 
January, 1980 from a firm of which X,Y and Z are partners. X is a 
minor and Y is insane, Z can give a valid discharge of the debt 
without the concurrence of X and Y. In 1985. X attains his majority 
and Y regains his sanity and then within a year X, Y and Z file a 
suit against B for the recovery of the debt. Is the suit 
maintainable.? 


Ans. The suit is not maintainable. Since Z is not under a 
disability and can give a discharge without the concurrence of X and 
Y, time will run against them all and the disability of X and Y pannot 
extend the period of limitation. ■ . 

Q. 30. Once Limitation has become to run no subsequent 
disability will stop It! Discuss this statement.' 


Ans. Continuously running of time : The rule as to the 
‘continuous running’ of time is one of the fundamental principles of 
Law of Limitation. This rule says that where once time has beaun to 
run, it runs continuously and without any break or interruptions until 
the entire prescribed period has run out, and no disability or inability 
to sue occurring subsequently to the commencement will stop it 
running. This rule is embodied in Section 9 of the Act which runs as 
follows;-- " 


'Where once time has begun to run, no subsequent disability or 

inability to sue stops it. - 1 

For the sake of clarity, the above rule, may be analysed into two 
aspects— - 1 
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1 . Where once time has begun to run :The question arises: . 
When does the time begin to run? The time begins to run when the 
cause of action accrues and the “true test to determine when the 
cause of action has accrued is to ascertain the time when the plaintiff 
could have first maintained his action to a successful result. There 
must be in existence a person who can sue and another who can be 
sued and all the facts must have happened which are material to be 
proved to entitle the plaintiff to succeed. Thus, if at the date when the 
cause of action arises, the plaintiff is under no disability or inability to 
sue then time will begin to run against him. 

2 . No subsequent disability or inability to sue stops 

it : When the time has once begun to run, it will continue to do so 
even should subsequent events occur which render it an impossibility 
that an action should be brought. This section contemplates a case of 
subsequent and not initial disability, that is, it contemplates those 
cases where the disability occurs after the accrual of the cause of 
action, (/.e., there has been some gap of time between the date when 
the cause of action arose giving rise to the running of the time and the 
disability or inability) whereas cases of initial disability, i.e., where 
disability already exists when the cause of action arose) have been 
provided for by Section 6 of the Act. This applies to a person himself 
as well as to his representatives. 

Illustrations: (i) At the time when the case of action arose a 
man is full of age and sound mind, The time will begin to run against 
him and the fact that he shortly afterwards becomes insane will not 
check the running of the time. 

• t , . 

(/'/■) A right to sue accrues to X during his minority. After 4 years 
he becomes major, but subsequently (i.e., sometime after attaining 
majority) he becomes jnsane. Time runs against X from the date of his 
attaining majority and his subsequent insanity does not stop the 
running of limitation. 

Exceptions to the rule : The following exceptions have been 
allowed by this statute. Thus the running of the time will be suspended 
in the following seven cases:— 

(1) Whether letters of administration to the estate of a creditor 
have been granted to his debtor, the running of time in 
favour of such debtor is suspended for so long as the 
administration continues. (Section 9 Proviso). This is in 1 
order to prevent an administrator from taking advantage of 
his office in delaying the payment of debt he himself owes 
to the estate, till the prescribed period has expired. 

(2) In computing the period of limitation prescribed for appeal 
• or review, the time requisite for obtaining a copy of the 

decree or order appealed from shall be excluded. (S. 12) 
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(3) When the defendant is absent from Pakistan plaintiff’s 

absence is of no use. (S. 73) 

(4) When the plaintiff has been prosecuting another civil 
proceeding, bona fide in a Court without jurisdiction. (S. 

14) 

(5) When notice has been given before the institution of suit in 
accordance with law, the limitation will be suspended 
during the period of notice. 

(6) When an injunction order has been obtained to stay the 

institution of a suit. (S. 15) 

(7) In a suit for possession by a purchaser at an execution 

sale, the limitation will be suspended during the time for 
which the proceeding to set aside the sale has been 
prosecuted.. ($• t6) 

Q. 31. Discuss the present Law of Limitation in relation to 
suit for recovery of trust-property. Can the legal representative of 
an express trustee plead limitation? 

Ans. Suits against express trustees and their 
representative : In relation to suits for recovery of trust property 
Section 10 of the Limitation Act provides as follows:-- 


(Notwithstanding anything hereinbefore contained): No suit 
against: 

(1) a person in whom property has become vested in trust for 

any specific purpose, or v 

(2) his legal representative, or 

(3) his assigns (not being assigns for valuable consideration) 
for 


(/) the purpose of following 
thereof); or 


UUV/I I 


,l y v ur 






(/'/) an account of such property, or proceeds, shall be barred 
by any length of time. 

Tor the purposes of this section any property comorised in a 
Hindu, Muslim or Bhuddist religious or charitable endowment shal be 
deemed to be property vested in trust for specific purpose and the 
manager of any such property be deemed to be the trustee thereof " 

The words of this section mean that when a trust h^Q hopn 
created expressly for some specific purpose or object and nmrtortv 
has become vested in a trustee upon such trust the person whn^ 
beneficially interested in that trust may bring a suitanl"^° h 
trustee to enforce that trust at any length of time without being barred 


Scanned by CamScanner 



Questions & Answers 45 

by the Law of Limitation. As a result of this section an apparently 
fraudulent trustee who has put trust money into his own pocket 
cannot escape by reason of lapse of time. 

According to the case of Muhammad Hussain Kathawala v. 
Ghulamali 1982 CLC 2448 the plaintiff on all occasions laying 
emphasis on the word ‘trust’ regarding his alleged payment of Rs. 2 
lacs but in fact if at all Rs. 2 lacs paid (held otherwise), evidence 
showed such payment being investment on partnership basis and not 
as trust. It was held that the relationship of partner or benamidar • 
excludes existence of trust as contemplated by Section 10. 

Its ingredients : In order that a suit be not barred by any 
length of time the following conditions must be fulfilled; 

(1) There must be a trust for specific purpose (i.e ., express 
trust). To create an express trust, it must appear either from express 
words or clearly from the facts that the rightful owner of the property 
has entrusted, for specific purpose, the property to the person alleged 
to be a trustee for the discharge of the obligation. Thus, it will not 
apply to cases of implied or constructive trusts. 

(2) The property must be vested in~ 

(/) the trustee, or 

(ii) his legal representatives, or 

(Hi) assigns (without valuable consideration). Vesting implies 
ownership and not merely power of controlling or 
directing it. 

(3) This section applies against the trustee or his legal 
representative or an assign without valuable consideration. It does not 
apply against: 

(i) An executor, a partner, an agent or a director of a 
company because they are not trustees. 

(ii) Assigns for value, suits against such persons is liable to be 
barred. 

(4) The suit must be to 

(i) follow trust property (or its proceeds) or for 

(ii) account of such property in the hands of the trustee or his 
representatives or assigns. 

Following’ means recovering the trust property when it is used 
or some purpose other than the proper purposes of the trust. Thus if 
rustee transfers the bank balance of trust money into his' own 
count, it will be recoverable from the trustee at any time, This 
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section does not apply to any question other than ‘for following’ th e 
trust property or for account of such property. 

Illustration: A suit by a plaintiff for recovery of money alleged 
to have been entrusted to the defendant by the plaintiff’s mother f 0r 
the benefit of the plaintiff, but misappropriated by the defendant, j s 
not barred by limitation even if it is brought long after three years have 
elapsed from the time of misappropriation. 

Thus the object of this provision is to exempt from the 
operation of the Limitation Act all suits against express trustees, or the 
legal representatives or assigns (not for valuable consideration) for 
the purpose of recovering the trust property for the trust in question. 

Q. 32. Are the following trustees within the meaning of 
Section 10 of the Limitation Act: 

(1) Government in respect of G.P. notes which were paid 
into Court under a consent decree and subsequently lost; 

(2) The directors of a company; 

(3) A person to whom his widowed sister handed over a 
certain sum of money for the education of her sons; 

(4) A Muslim husband in respect of his wife’s dower. Give 
reasons. 

Ans. (1) The Government is not a trustee within the meaning of 
Section 1,. Limitation Act. The G.P. notes have not become vested in 
them for any specific purpose. Those were simply deposited in the 
Court. 

(2) The director of a .company are not trustees within the 
meaning of Section 10 of the Limitation Act as no property has 
become vested in them for any specific purpose. There should not 
only be fiduciary relationship but also vesting for specific purpose. 

(3) A person to whom his widowed sister handed over a certain 
sum of money for the education of her son because the property 
became vested in him for a specific purpose, i.e., for the education of 
her son’s sister. 

(4) A Muslim husband is not a trustee in respect of his wife; 
dower under Section 10 of the Limitation Act, because the dower did 
not become vested in him for any specific purpose. 

q; 33 . State the provisions of the Limitation Act relative to 
suits on foreign contracts. How far is the foreign rule of limitation 
applicable to suits in Pakistan. 

Ans. Suits on Foreign Contracts — General rule : The rule 
which applies to the case of contracts made in one country and put in 
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suit in the Courts of another country appears to be this that the 
interpretation of the contract must be governed by the law of the 
country where the contract was made, whereas the mode of suing 

and the H hTtho' 0 the 3Ction is t0 be brought must be 

governed by the law of the country where action is brought which is 

generally called he lex fori It is a rule of international jurisprudence 
that all suits must be brought within the period prescribed by the local 
law of . th T e h 9°^ i t n ry .^ here the suit is brought (lex fori) or the suit will be 
barred. This principle is contained in Section 11 of the Limitation Act 
which runs as follows:- 


(1) Suits instituted in Pakistan on contracts entered into in a 
foreign country are subject to the rules of limitation contained in this 
Act. ' 


(2) No foreign rule of limitation shall be a defence to a suit 
instituted in Pakistan on a contract entered into a foreign country 
unless the rule has extinguished the contract and the parties were 
domiciled in such country during the period prescribed by such rule." 

Thus the mere fact that a suit on foreign contract is not barred 
under the foreign law will not enable the plaintiff to bring the suit on 
the claim barred in country because person suing jn this country 
should in matters of procedure take the law as he finds it here. Even 
where a suit has been dismissed (not extinguished) in a foreign 
country on the ground of limitation of fresh suit can be brought in this 
country within the period prescribed by the Limitation Act. 

Exceptions : Foreign rule of limitation is not - a good defence 
to a suit except in a case where the following two conditions must be 
fulfilled:— 

(/) That the foreign taw extinguishes the right or the 
obligation itself, and 

(/'/') That both the parties have resided in the country where 
such law prevails for whole of the prescribed time. [S. 11 
( 2 )] 
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PART III 

Computation of Period of 
Limitation 

[Secs. 12--25] 

Q. 34. Enumerate the various grounds on which exclusion 
from the operation of the Law of Limitation can be claimed by 
litigants for filing suits, appeals and applications. State the extent 
of the period to be excluded in each case. 

Ans. The above question is covered by the provisions laid 
down in Sections 12 to 16 of the Limitation Act. For the sake of 
convenience it may be divided into the following sub-headings.-- 

A. Suits : In computing the period of limitation prescribed for 
any suit:— 

(1) The day from which such period is to be reckoned shall be 

excluded. [S- t2 (1).] 

(2) The time during which the defendant has been absent 
from Pakistan and from the territories beyond Pakistan 
under the administration of the Federal Government, shall 

be excluded. (5- 

\ 

(3) The time during which the plaintiff has been prosecuting in 

good faith another civil proceeding in the Court without 
jurisdiction against the same defendant founded on the 
same cause df action, shall be excluded. Nothing shall be 
deemed to be done in good faith which is not done with 
due care and attention. [S. 14 (1)} 

( 4 ) If the institution of the suit has been stayed by injunction 
order, the time of the continuance of the injunction or 
order, the day on which it was issued or made and the day 
on which it was withdrawn, shall be excluded. [S. 15 (1)] 

(5) If notice has been given in accordance with the 
requirements of any enactment for the time being in force 
the period of such notice shall be excluded. [S. 15 (1)) 

(6) If it is a suit for possession by a purchaser at a sale in 

' execution of a decree, the time during which a proceeding 

to set aside the sale has been prosecuted, shall be 
excluded. (S. 16) 

B. Appeals: In computing the period of limitation prescribed 

for any appeal- 
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(1) The day from such period is to be reckoned, shall be 

excluded. (S. 12) 

(2) The day on which the judgment complained of, was 

pronounced, and the time requisite for obtaining a copy of 
the decree, sentence or order appealed from, shall be 
excluded. (S. 13) 

(3) If it is an appeal from a decree, the time requisite for 

obtaining a copy of the judgment on which it is founded 
shall be excluded. . [S. 12 (3)] 

C. Application: In computing the period of limitation * 
prescribed for any application- 

(1) The day from which such period is to be reckoned, shall 

be excluded. [S. 12(1)] 

(2) If it is an application for leave to appeal or an application 

„ for review of judgment, the day on which the judgment 

complained of was pronounced, and the time requisite for 
obtaining a copy of the decree, sentence order appealed 
from or sought to be reviewed, shall be excluded. [S. 12 
( 2 )] 

(3) If a decree is sought to be reviewed, the requisite for 

obtaining the copy of the judgment on which it is founded 
shall be excluded. (S. 12 (3)] 

(4) If it is an application to set aside an award, the time 
requisite for a copy of the award shall be excluded. [S. 12 

m 

(5) The time during which the applicant has been prosecuting 

in good faith another Civil Proceeding in Court without 
jurisdiction against the same party for the same relief shall 
be excluded. I S. 14 (2)) 

(6) If it is an application for execution of a decree, the 
execution of which has been stayed by injunction or order 

- the time of the continuance of such injunction or order, 
the day on which it was issued or made and the day on 
which it was withdrawn shall be excluded. [S. 754 (7)] 

CL 35. State briefly in what cases limitation is (1) 
suspended, (2) interrupted, (3) extended, (4) does not run at all? 

Ans. Limitation begins to run from the accrual of the cause of 
action and no subsequent event stops its running. There are, 
however, certain circumstances which suspend, interrupt extend the 
run of the limitation and there are certain cases where limitation does 
n ot run at all. Suspension of limitation means exclusion from counting 


\ 
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certain portion of time from the full period of limitation. In case of 
suspension the time is not extended but in counting the total period 0 f 
limitation, that portion of time is excluded. 

Illustration : Suppose the period for making a civil appeal is 30 
days from the date of judgment in Lower Court. If during those 33 
days. 10 days elapse in obtaining the copy of judgment, then those 10 
will be excluded from counting or in other words the running of time 
will remain suspended for 10 days. In extension of limitation, instead 
of any exclusion of portion of time taking place, a grace time is given 
and added to the period of limitation. When an interruption of 
limitation takes place, the period makes a fresh start after the 
interruption has ceased. 

(1) Cases of suspension of limitation : Limitation is 
suspended in the following cases:-- 

( 1 ) Where letters of limitation to the estate of a creditor have 
been granted to his debtor, and the administration 
continues. (5. 9, Proviso).- 

2. When the defendant has been absent from Pakistan; or 

territories beyond Pakistan under administration of 
Federal Govt. (S 73) 

3 . Where plaintiff has been prosecuting in good faith and 

with due diligence another civil proceeding against the 
defendant, for the same cause of action, in a Court which 
from defect of jurisdiction, or other cause of like nature, is 
unable to entertain it. (S. 14) 

4. When the commencement of the suit has been stayed for 

some time by injunction or order. (S 15) 

5. When the judgment-debtor took proceeding to set aside 

the execution sale of the property which the purchaser is 
seeking to recover by suit. (S. 16 ) 

6. Where notice has been given to the defendant in 

accordance with the requirements of any enactment for 
the time being in force. [s. 75 ( 2 )] 

7. Where there is no person capable of suing or being sued 

' (S. 17) 

8. Where the right to sue, or make an application, or any 

document necessary to establish such right, has been 
fraudulently concealed from the knowledge of the plaintiff 
by the fraud of the defendant. ($ 78 ) 

9 . Where the plaintiff is suffering from any legal disability. i e < 
minority, insanity, or idiocy. 
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10. Where the suit is for compensation for act not actionable 
without special damage. ^ 24 ) 

(2) Limitation is interrupted in the following 

cases i Limitation is interrupted in the following cases— 


(D 

( 2 ) 

( 3 ) 


Where there is a continuing breach of contract or a 
continuing wrong independent of contract. (S 23) 

Written acknowledgment of liability signed by the 
Qeisnoani. ^ 79) 

Payment of interest on a debt or legacy by the person 
liable to pay it or has agent. 20 ) 

( 4 ) Part payment of debt evidenced by handwritinq of the 

defendant or his agent. (S 20 ) 

(5) Receipt of produce .pf mortgaged land'by the mortqaqee 

in possession. a 

(3) Limitation is extended in the following cases : Limitation 
is extended in the following cases— 

(1) Where the Court is closed when period of limitation 

expires. . (S. 4) 

(2) Where the appellant or applicant satisfies the Court that he 
had sufficient cause for not preferring the appeal or 

' application within the period of limitation. (S. 5) 

(4) Cases in which limitation does not run at all: Suits 
against express trustees and their representatives for the following or 

e account of the property (or proceeds thereof). (S. 10) 

limit 36 ‘ briefly to what extent, if any, is the period of • 
fi-nmou- prescr ‘bed for a suit affected by absence of defendant 
aheo ak| stan. How would it affect if only one of the defendants is 

absent from Pakistan? 

Pakistan S 1 f^clusicjn of time of defendant absence from 

; period n f ;. Under Section 13 of the Limitation Act in computing the 
defendant l ! [ n,ta ^ on Prescribed for any suit, the time during which the 
Pakistan unH S been absent from Pakistan and from territories beyond 
excluded er administration of the Federal Government shall be 

. 

plaintiffs 'so SeCti ° n a PP*’ es or, ly to defendants and in favour of 
applies to thcf s . P rev/ ent limitation running against the latter. It 
f cannot help^himafaf? 6 ° f ^ defendant only - The absence of P laintiff 
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Where one of the defendants is absent from Pakistan, the fact 
of his absence does not entitle the plaintiff to deduct the time against 
all the defendants but against the absentee defendant only. 

Q. 37. What are the three essential requisites for exclusion 
of time during which the plaintiff has been prosecuting another 
civil proceeding in computing the period of limitation prescribed 
for any suit? Discuss and illustrate. 

Ans. Exclusion of time of proceeding bona fide in Court 
without jurisdiction : The principle of Section 14 is that if an so long 
as a person has been bona fide, and which due diligence seeking the 
relief that he was entitled to be in a Court which he believed to be a 
Court competent to grant him that relief, he ought not to be penalised 
for having instituted that action in a wrong Court. 

According to the case of Agricultural Development Bank of 
Pakistan Ltd. v. Noor Mohammad, Section 14, Limitation Act, 1908 to 
be applied liberally to protect bona fide applicant from consequence 
of some mistake made by his adviser in presenting his claim. Matters 
to be considered under Section 5, Limitation Act, 1908. Whether there 
was “sufficient cause" in not preferring matter within time prescribed 
and whether there were circumstances which would justify 
Court/Tribunal in exercising discretion granted 'under Section 5 for 
excluding time. “Sufficient cause" should receive a liberal construction 
so as to advance substantial justice when no negligence nor inaction 
nor want of bona fide is imputable to applicant. PLD 1985 Quetta 74. 

Tfiis section provides for the exclusion of time during which the 
plaintiff has been prosecuting another civil proceeding in computing 
the period of limitation prescribed for any suit. According to the said 
section three essential requisites are: (/) same cause of action, (//) 
defect of jurisdiction: and (///) good faith-diligenfie. 

According to the case of Abdul Ghani v. Musarat Rehana, 1985 
CLC 2529, Section 14. Limitation Act, 1908, was not applicable for the 
purposes of computing period of limitation for appeals. Section 14, 
however, was relevant for consideration of case under Section 5 of 
the Limitation Act, 1908. 

Same cause of action : It is not necessary that the second suit 
should be a "literal copy" of the first. But there must be substantial 
identity of the causes of action in both suits. The person claiming the 
benefit of this section must be claiming in both suits in the same title 
If plaintiff sues under one title in wrong Court and then under another 
title in the proper Court, the period occupied by the previous 
proceeding will not be excluded as two causes of action are no 1 
identical. Identity of causes of action is essential, eg., A sued fo r 
redemption, and > n that suit he claimed to deduct a certain sum d 
money which he alleged B, the mortgagee, had orally agreed to 
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due to him on an account stated The suit was dismissed. A then sued 
° for the amount alleged to be due on an account stated. As the first 
suit was on the mortgage and the second suit was on the alleged 
account stated A was not allowed to deduct the time spent in 
prosecuting the redemption suit So also where a person wrongly 
sues his tenant in ejectment and loses the suit, he cannot be allowed 
° deduct time taking up in this suit when he afterwards sues for rent 
v ' ' llch accrued due while the first suit was in progress, because the 
cause H° f act ' on ,n the two suits is not the same. Nor can time be 
f Tth w ^. ere plaintiff sues for possession as owner, and, having 
ost that suit, sues again claiming under a lease. 

' n the case of Abdul Ghani v. Mussarat Rehana. 1985 CLC 
2529 party has got to show that there was a sufficient cause within 
meaning of Section 5 of the Limitation Act for not preferring appeal 
before proper forum within the period of limitation. For bringing case 
within the ambit of principles governing Section 14 appellant has got 
to show that he prosecuted appeal before wrong Court in good faith. 
The term good faith given in Section 2 of the Limitation Act means 
that what is done without due care and attention cannot be deemed 
to be done in good faith. 

Defect of jurisdiction : The Court in which the previous 
proceeding was prosecuted must have been unable to entertain it by 
reason of "defect of jurisdiction or other cause of a like nature". 
Explanation III expressly provides that misjoinder of parties or causes 
of action shall be considered to be a cause of like nature with ‘defect 
of jurisdiction’. Misjoinder would include non-joinder, Where a 
previous proceeding has been dismissed on the ground that the 
plaintiff or applicant had misconceived his remedy, the plaintiff or 
applicant cannot take advantage of the section, because the failure of 
his suit or application cannot be attributed to anything connected with 
the jurisdiction of the Court and the same holds good where the 
plaintiff is litigating against a wrong party The words "other cause of a 
like nature" with defect of jurisdiction mean something incidental to 
the Court itself, and not connected with the default, negligence or 
lacks of the plaintiff. And. therefore, where previous suit was 
dismissed on the merits, or on the ground of limitation or res judicata . 
or because the plaint did not disclose a cause of action, or was badly 
framed in such cases time cannot be excluded. 

‘Bona fide’ mistake : According to the case of Mohammad 
Ayub v. Mohammad Ijaz Khan , 1982 SCMR 1105 the ignorance of 
the counsel about the correct forum in which the revision petitions 
ought to have been filed would not amount to negligence and it was 
case of bona fide mistake. Hence the case would fall within the 
purview of Section 14 of the Limitation Act and the time spent before 
the District Judge, was liable to be excluded and the revision 
petitions, therefore, were not barred by name. 
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Good Faith - Diligence : The previous proceeding must have 
been prosecuted in good faith and with due diligence. It does not 
matter that the proceeding was instituted in the wrong Court through 
ignorance, or mistake of law, or ill-advice of pleader, so long as it was 
instituted in good faith and with due diligence. 

Q. 38. Discuss the scope and applicability of Section 17 of 
the Limitation Act. 7 ! 

Ans. Scope : Section 17 of the Limitation Act applies to suits 
as well as to applications. It however, does not apply to suits:-- 

(/) to enforce rights of pre-emption; or 

(//) for the possession of immovable property, or 

(Hi) for the possession of an hereditary office. 

Section 17 does not apply to appeals. 


Applicability : Section 17 of the Limitation Act provides that 
he period of limitation for a suit or application will start when there is 
legal representative of the deceased plaintiff or the deceased 
defendant (as the case may be), if such plaintiff or defendant died 
before the cause of action accrued for or against him. The cause of 
action arose after the death of the plaintiff or the defendant. But this 
course of action will give a start to period of limitation only when a 

legal representative of the deceased plaintiff or defendant has been 
appointed. 

The general principle underlying the section is that a cause of 
action cannot exist unless there be also a person in existence capable 
of suing Hence, if a person to whom a cause of action would have 
accrued if he were living, dies intestate before the cause of action 
accrues, the statute does not begin to run till administration has been 
taken out So also no one has a complete cause of action unless 
there is somebody that a plaintiff can sue. If, therefore a person is 
dead, at the time when the cause of action would have arisen aminS 
him the time does not begin to run against the plaintiff until there te a 
legal representative in existence whom the plaintiff may sue 

Illustrations : (1) 2 dies on the 1st March having a minor son as 
his sole legal representative, Had 2 lived until the 15th March a rinht 
to sue would have accrued to him. Limitation does not begin to run 
until the minor son attains majority. n 10 run 

(2) A right to sue B will accrue to 2 on the i sth Mamh r 
on the 1st March leaving as his legal representatives Person who! 
absent from Pakistan Limitation does not begin to run^nhUhe ?eaal 
representative returns to Pakistan e ega 
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To bring Section 17 into operation death must occur before the 
right to sue or make an application accrues. The effect of death 
before the right to sue accrues is to prevent the running of limitation 
until there is a legal representative of the deceased plaintiff or 
defendant capable of suing or being sued, etc. If the death happens 
after the right to sue has accrued, the running of time is prevented. 
(Jnder Section 9 when once time has begun to run, no subsequent 
disability or inability stops it. 

In all cases where there is an executor, he can sue or be sued 
on behalf of the estate even before obtaining probate of the will. 
Consequently,, in such cases, there will be no postponement of 
limitation under Section 17. 

Q. 39. State the effect on Limitation of death before or after'' 
the right tb sue accrues. * 

Ans. Effect of death before right to sue, accrues : Where a 
person entitled, to sue, dies before the right accrues - the period of 
limitation shall be computed from the time where there is a legal 
representative of the deceased capable of instituting the suit. 

. .. ' - [S. 17(1)] 

Illustrations: Z dies on the 1st March leaving a minor son as 
his sole legal representative. Had Z lived until the 15th March, a right 
to sue would have accrued to him. Limitation does not begin to run 
.until the minor son attains majority. 

Where defendant dies before the right to sue accrues to the 
plaintiff-- the period of limitation shalbbe computed from the time 
when there is a legal representative/bf the deceased against whom 
the plaintiff may institute the suit, f [S. 17(2)] 

Illustrations: A right to sue B will accrue to Z on the 15th 
March. B dies on the 1st March leaving his legal representative a 
person who. is absent from Pakistan. Limitation does not begin to run 
until the legal representative returns to Pakistan. 

Nothing in sub-sections (1) and (2) applies to suits to enforce 
rights of pre-emption, or suits for the possession of immovable 
property or of a hereditary office. _ [S. 17(3)] 

Q. 40. State the effect of fraud on the right of a person to 
enforce his remedy by suit or application. 

Ans. Effect of fraud : According to Section 18 of the Limitation 
Act (1) where a person having a right to institute a Suit or make an 
application has by means of fraud, been kept away from the 
knowledge (/') of such right, or (ii) of the title on which the right is 
bounded, limitation shall be computed from the time when the fraud 
became known to the person defrauded. Thus, if any person by the 
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ex er ci s e °f fraud has kept away any other person from the knowledge 
that he has a right to file a suit, then limitation will be computed from 
the time when fraud became known to the person so defrauded. 

. Under the same section where any document necessary to 
establish such right has been fraudulently concealed from him, 
imitation shall be computed from the time when he first had the 
means of producing the document or compelling its production (and 
not from the date of the discovery of the document). 

Principle : "The principle is that the right of a party defrauded 
cannot be affected by lapse of time or by anything else done or 
omitted to be done by him, so long as he remains without any fault of 
1 '^orance of the fraud which has been committed". (Darby 
and Ba is Anquet). "Those" said Cattenhem "who may be disposed 
raudulently to appropriate to themselves the property of others, may 
be assured that no time will secure them in the enjoyment of their 
plunder, but that their children’s children will be complied by the 

Court to restore it those from whom it has been fraudulently 
abstracted." ‘ 1 

Essential conditions : In order to get the benefit of Section 18 
the plaintiff must prove:- 

(a) That his cause of action has been concealed from him by 
fraud; 

(b) That the fraud is of the defendant or of a person throuqh 

whom he claims; a 

(c) That the. plaintiff is in time since the discovery of the fraud 

Illustration: A decree-holder fraudulently sells property not 
belonging to the judgment-debtor and realises rent from the auction- 
purchaser for some years. The auction-purchaser files a suit for 
possession against the judgment-debtor which is dismissed. Then he 
brings a suit against the decree-holder for refund of purchase money 
after the period of limitation. He is entitled to get benefit of this section 
because the acts on the part of the decree-holder amount to fraud 
keeping the auction-purchaser out of his right to institute the suit 
within time. 

Q. 41. State the law as to the extension of the period of 
limitation by acknowledgment. 

Ans. Effect of acknowledgment in writing : According to 
Section 19 of the Limitation Act where the period of limitation for a suit 
or application in respect of some property or right has commenced to 
run but has not fully run out, if the party against whom such right or 
property is claimed makes an acknowledgment of liability in writing 
signed by him, then a fresh period of limitation commences from the 
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date on which the acknowledgment was signed. The period which 
had run out till then is treated as cancelled out. 

According to the case of Sialkot Rural Development Co¬ 
operative Trust Ltd. v. Jabanion & Sons, 1982 CLC 1675 an 
acknowledgment must be conscious and distinct admission of an 
xisting liability of jural relations between the parties but there is 
o hing in law to require that an acknowledgment should be express, 
may be implied provided the implication is a necessary implication 

add S h° rencler the acknowledgment clear and unequivocal. It may be 
ed that the acknowledgment need not specify every legal 
onsequence of the thing acknowledged. 

^lustration: For an ordinary oral debt, the period of limitation 
p escribed is three years. If X borrows money on a certain date it will 
oecome time-barred after three years but before the completion of 3 
years, say after 2% years, he writes a letter saying that within a week I 
shall make full payment of the sum lent by you; a fresh period of ' 
limitation shall begin to run from the date of such letter as if the loan 
was taken on this date instead of the previous date and as such the 

period of 2 y 2 years stands cancelled and 3 years time will be 
computed from the date of the letter. 

Principle : The principle upon which extension of limitation by 
acknowledgment rests is that the statutory bar to a claim fails when 
the existence of such claim is admitted from time to time by a person 
against whom it is made. Acknowledgment repels the presumption of 
payment of an old debt.- 

Where the writing containing the. acknowledgment is undated, 
oral evidence may be given of the time when it was signed. 

For the purposes of this section an acknowledgment may be 
sufficient though:-- 

(/) it omits to specify the exact nature of the property or right; 
or 

(//) averts that the time for payment, delivery performance or 
enjoyment has not yet come, or 

(Hi) is accompanied by a refusal to pay, or 

(/V) is coupled with a claim to set off; or 

(v) is addressed to a person other than the person entitled to 
the property or right. ( Explanation I). 

Thus it is not necessary that the acknowledgment must also 
contain or import a promise to pay, a simple admission that a debt is 
due, is enough. Whereas under English Law the acknowledgment 
must also contain or import a promise to pay. 
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For the purposes of this section ‘signed’ means, signed either 
personally or by an agent duly authorised on his behalf. (Explanation 
II) 

The agent must duly authroised in this behalf, that is, he must 
have been given authority to make such an acknowledgment of 
authority. An acknowledgment made by the guardian, committee, 

legal practitioner or manager of a person under disability, is within this 
section. 

For the purposes of this section, an application for the 
execution of a decree or order is an application in respect of a right 
(Explanation III). 

Q. 42. After the expiry of the period of limitation for 
instituting a suit, I acknowledge in writing that I owe you Rs. 
100.00, but refuse to pay the same. Does this extend the period of 
limitation? 

Ans. One of the five essential ingredients of a valid 
acknowledgment under Section 19 of the Limitation Act is that the 
acknowledgment should be made before the expiry of the period of 
limitation. An acknowledgment of liability after the period of limitation 
has become over is of no avail whether it is accompanied by a 
promise or a refusal to pay. When once the limitation has expired, 
nothing can bring the suit back within the period of limitation. 

After the expiry of the period of limitation, the right to sue on 
that cause of action is extinguished. And an acknowledgment does 
not create any new cause of action, it simply enlarges the time. But 
when a cause of action has become extinguished no 
acknowledgment howsoever emphatic can revive. An extinguished 
cause of action cannot be given any enlarged time. 

Q. 43. What would be the effect of acknowledgment of a 
debt in order to extend limitation:- 

(1) by a minor himself; 

(2) by a ‘de facto’ guardian upon the liability of the minor 

ward; 

✓ 

(3) by a pleader upon the liability of his client? 

Ans. (1) An acknowledgment of liability by a minor is not a valid 
acknowledgment. A minor is not competent to enter into a valid 
contract according to Section 10 of the Contract Act. So an 
acknowledgment of debt by a minor is no acknowledgment at all. A 
minor can enter into transactions with other persons only through a 
guardian. So the acknowledgment of the debt should also be made 
by a guardian. 
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debt upon the' liability 3 ^2 acknow,ed 9 m ent of 
authorized for this pumose and TZ He is an a 9 ent d “‘V 
valid acknowledgment on behalf G f Q a n 0 dU y author,zed can make a 
Section 27 of the Limitation Act person UncJer disabi,it y under 

Section igt of the ^L^nitahn ^ Uly a uthorized within the meaning of 

limitation? ^ at is the effect of acknowledgment of debt on 

"*»* * sis ja a asa s&zszr ■ 

nature of the original liability as it existed at the date of he 
acknow edgment. The time that had run up to the date of 
acknowledgment is. not enlarged; it terminates and that 
period is cancelled out and a fresh period runs from the 
time of the acknowledgment. 

Iause aCk o, OW ^r ent d06S n0t extin 9 uish the original 
cause of action nor creates a new one The 

supe?s*d e e?hTo n |rinn re ' y COn,irms ,he llabil,t V. » does not 
supersede the old one or give rise to a new one. 


.1 


m 


he 3 also'adrnits^rho r ! 9ht ','' is necessar Y implication that 
• Ll® alao admits the legal consequences of that rinht 

Therefore, where a person admits that the land o which 
he is n possession belongs to another, he admits'hat he 
is liable to restore the land to that other. ne 

liability ACknOWled9mem meanS 3 d6,inite C ' ear adm ' ssi 0 n of existing 

To get a fresh start of limitation under Section iq 
acknowledgment must satisfy the following conditions- 19 ’ the 

1. Acknowledgment must be made before the exniratinn 
the prescribed period of limitation : The acknowledgment mutt be 
made before the period of limitation has run out, that ?s whi eTis sHH 
running. If it is made after the prescribed period of limitation the claim 
becomes barred and then acknowledgment will not heto' ThiS ™ 
admission of liability of debtor made more than three yeats after the 
date of loan does not amount to a valid acknowledgment and cannot 
avail to revive 3 dead debt, but if the acknowledgment is in writinq 
and accompanied by promise to pay, the money claim barred by the 
Law of Limitation can be revived. The reason behind this revival is that 
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H a promise to pay is made in writing becomes of a nature of fresh 
contract as was the prior one. But, if it is mere acknowledgment 
without promise to pay, it will not revive the barred claim of course it 
would have so revived had the acknowledgment been made before 
the debt was barred. To revive a barred debt the acknowledgment 
must be accompanied by promise to pay vide Section 25, Contract 
Act. 


2. The acknowledgment must be in writing : An oral 
acknowledgment however emphatic, is not sufficient. Any writing 
containing an admission of the right or liability and signed, is 
sufficient, e g., a plaint, a memorandum of appeal, a petition filed in a 
Court, an application by a debtor to postpone sale, a deposition of a 
witness signed by him, a written statement, etc. 

3. It must be duly signed : The acknowledgment must be duly 

signed either; or (a) personally by the party against whom the claim is 
made; or (b) by his agent duly authorised in this behalf; or (c) by 
some person through whom he derives title or liability. Signature need 
necessarily be writing one’s name. Making his mark by an illiterate 
debtor is sufficient. If it is signed by the signed, he must be duly 
authorised either impliedly or expressly. Thus a signature of a 
coparcener of joint Hindu Family will not bind another member of the 
family unless the former is either a Karat or the father of the former. 
The signature of partner of a firm is sufficient to bind the other partner 
because there is implied authority. \ 

4. The acknowledgment must be an acknowledgment of an 
existing liability : It is not necessary that there should be a promise 
to pay the amount due. All that is necessary is that there should be an 
acknowledgment of the liability before the claim is barred by 
limitation. It is also not necessary that the acknowledgment should 
specify exactly what the right is or the exact nature of the property. 
Even a refusal to pay coupled with an acknowledgment of liability will 
be sufficient to extend that period of limitation but a statement by the 
debtor that there is no liability does not amount to an 
acknowledgment. 

Illustration of sufficient acknowledgment of liability: (1) "I 

am ashamed that the account has stood so long." 

(2) 'The promissory note which I gave is unstamped and I will 
not pay it." 

(3) "I cannot afford to pay my new debts much less the old debt 

I owe." 

( 4 ) "Please send in the account made up to X’mas last." 

i 
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Illustration of sufficient acknowledgment : (1) "A letter 
enclosing a remittance of Rs. 100.00 to old account does not show 
that a further sum is due." 

i 

* ' . ' 

(2) "I wish to look your accounts; in my own account I do not 
see any amount due to you. Please therefore send the account." 

(3) "I admit the loan but I have since repaid the amount." - 

Q. 45. Discuss the effect of acknowledgment of liability on 
period of limitation. 

On 1st January, 1982, A advanced Rs. 5,000.00 to B. On 
20th December, 1984, when A demanded money, B wrote to him 
as follows: "It is true that you gave me Rs. 5,000.00 but you owe 
me Rs. 3,000.00 in respect of ypur loss in your cotton 
transactions with me and therefore I owe you Rsi 2,000.00 only. 
"On 1st March, 1986 A files a suit against B to recover Rs. 5,000.00 
and relies on B’s aforesaid letter as an acknowledgment. B 
contends that the suit is barred by limitation except in respect of 
the sum of Rs. 2,000.00 which he acknowledged on 20th 
December, 1984. How will you decide? 

Ans. Effect of acknowledgment of liability or period of 
limitation : The effect of a valid acknowledgment is to give the plaintiff 
or applicant a new period of limitation according to the nature of the 
original liability as it existed at the date of the acknowledgment- 

(/) The time that had run up to the date of acknowledgment is 
not enlarged; it terminates and that period is cancelled out 
and a fresh period runs from the- time of the 
acknowledgment. 

'•(//) The acknowledgment does not extinguish the original 
cause of action nor creates a new one. The 
acknowledgment merely confirms the liability, it does not 
supersede the old one or give rise to a new one. - 

y . . * 

(Hi) If a person admits a right, it is necessary implication that 
he also admits the legal consequences of that right. 
Therefore, where a person admits that the land of which 
he is in possession belongs to another, he admits that he 
is labile to restore the land to that other. 

Problem : The acknowledgment is good for the whole sum of 
Rs. 5,000.00 and not for Rs. 2,000.00 only. It is so because as said 
above the acknowledgment of debt (it may be in any way) does not 
alter the quality of the debt and does not create a new debt. B’s 
contention will not stand and the suit is in time. 
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Q. 46. Can the following bo excluded In computing the 
period of limitation prescribed for suits:- 

(1) Time during which the defendant has been absent from 
Pakistan. 

(?) Period of notice given in accordance with the 
requirements of enactment for the time being in force. 

(.}) Time between the advance of a debt and the 
acknowledgment of liability in writing by the debtor within the 
prescribed period. 

(4) Time between advance of a debt and the 
acknowledgment of liability in writing by the debtor after the 
expiration of the period prescribed for the suit? 

d iv 0)The time during which a defendant remained out of 

Pakistan is to be excluded from the computation of period of 

limitation prescribed for any suit under Section 13 of the Limitation 
Act. 

(2) In computing the period of limitation prescribed for any suit 
of which notice has been given in accordance with the requirements 
of any enactment for the time being in force, the period of such notice 
shall be excluded. {Sec. 15 (ii) of the Limitation Act). 

(3) If there is a valid acknowledgment of liability in 'writing 
signed t>y the debtor before the expiry of the prescribed period, a 
fresh period of limitation is computed from the time when the 
acknowledgment was so signed under Section 19 of the Limitation 
Act. Thus the time between the advance of the debt and the valid 
acknowledgment is excluded from computation of the period of 
limitation. 

(4) If the debtor has given an acknowledgment of debt in 
writing after the expiry of the prescribed period of limitation, it is not a 
valid acknowledgment for the purposes of Section 19 of the Limitation 
Act and has no effect upon the computation of the period of limitation. 

Q. 47. Under what circumstances and conditions does a 
payment of interest or a part payment of the principal amount by 
or on behalf of the debtor extend the period of limitation? 

Or 

Discuss the effect of payment of interest or part payment of 
principal on the period of limitation. 

• Ans. According to Section 20 of the Limitation Act, where time 
for a suit or an applicant in respect of a debt has commenced to run, 
but has not completely run out if interest on the debt or legacy or the 
part payment of the principal of the debt has been paid by the debtor 
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thpby ^ is a 9 ent duly authorised to make such payment, and the fact of 
mak^ a ^ ment a PP ears ' n the handwriting or is signed by the person 
P a y m ent, then a fresh period of limitation commences 
rom the date of the payment. ‘ , 

: A fresh P er 'od of limitation will be computed in the 
owing cases of payment: 


Where interest is paid on a debt or legacy, provided that: 

( a ) it is paid as such: 

it is paid before the expiration of the period prescribed; 


(b) . 

(c) 


it is paid by the person liable to pay the debt or leqacy or 
by his agent duly authorised on this behalf; 

acknowledgment of payment appears in the 

mald™th» ° f ' ° r ln ,he Writing signed b V' the P erson 
making the same. 

tha „ Prin ciple : It must be regarded as a fundamental phnciDle for 

nhoS° Se f ° f ? ection 20 of the Limitation Act th^stalute is not 
checked, unless the part payment is made as an admission of a riaht 

mi Qt e h eCiPie h nt t0 t th ® l?alance of the debt; in other words the payment' 
must be such as to amount to an acknowledgment of liability. 

Th# principle underlying the section is that such payment 
impl.es an admission of a right and an acknowledgment of the 
corresponding liability. A payment of interest as such implies tha^ 
here is a principal amount due. A part payment of principal Writes 
the admission that a larger amount is due at the time of part payment 

Essential ingredients : The essential ingredients of Section ?n 
are akin to Section 19 and may be stated as such:- ection 20 

(/) As in the case of acknowledgment (S. 19) the navmpnt 

(under S. 20) must have been made before the period C 
limitation has fully run out. H w OT 

(//) The payment must be a payment of interest as such where 
payment ls not expressed to be made on account S' 
interest as such or on account of principal and interesV 
but is simply made on account of the debt the section 
would not apply as the payment cannot be said to be a 
payment of interest as such. e a 

(Hi) As in the case of acknowledgment, the payment must be 
evidenced in writing. H y ' ,usl De 

(iv) Signature is essential in the case of acknowledgment 
under Section 19. In the case of payment (S. 20) '« must 
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either be in the handwriting of the person liable or under 
his signature Writing and signature both are not essential 

(v) Payment must be made, by the person liable to pay the 
debt or legacy or by his agent duly authorised in this 
behalf. 

illustrations: (a) A lent Rs. 18,500.00 to B on pronote on 
February 4, 1980. B paid Rs. 100.00 to A and made an endorsement 
on the pronote on January 24, 1973, stating "Paid Rs. 100.00 today in 
the pronote." A sued on January 23, 1976 to recover the amount due 
on promissory note. Held, that the suit was within time as B paid Rs. 
100.00 in his own handwriting within the period prescribed and A 
appropriates it towards principal which becomes the part-payment of 
the principal under Section 20. 

( b ) On 10th September. 1984 A advanced to B. a sum of Rs. 
5,000.00 and B executed a pronote in favour of A. On 5th August, 

1986 B paid to A a sum of Rs. 500.00 in cash. On 15th September, 

1987 B paid a further sum of Rs. 1,500.00 to A by cheque. On 1st 
May, 1988, A filed a suit against B to recover the balance of 
Rs. 3,000.00. Here the suit is time-barred. Payment of Rs. 500.00 in 
cash, though before the period, is of no avail because it is not written 
in B’s handwriting nor under his signature. Whereas the payment of 
Rs. 1,500.00 by cheque is after the period of limitation, as such it is 
also of no avail. 

Q. 48. Distinguish between Sections 19 and 20 of the 
Limitation Act, giving instances where necessary. 

Ans. Difference between Sections 19 and 20 : Section 19 ; 
deals with the effect of acknowledgment of liability in respect of any 
property or right made in writing. And Section 20 deals with the effect 
of payment on account of debt or of interest on legacy. 

Under Section 20 it is necessary to make a part payment only 
ta the person entitled to payment while according to Section 19 an 
acknowledgment need not be addressed to the entitled person. - 

Under Section 20, an ineffectual payment may nevertheless be 
considered as an acknowledgment under Section 19 if it fulfils the 
requirement of that section. 

: Illustration: A advances Rs. 5,000.00 to B on a demand 
pronote on 1st January, 1984. On 1st June, 1986 B repays Rs- 
1 000 00 and obtains A’s receipt for the same. On 30th December, 
1986 A rings up B and demands payment. B promises and says that 
he would be making arrangement for repayment. B writes to A on 3rd 
January, 1987 regretting his failure and promising to pay by the end of 

next^nonth. 
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On 1st March, 1987 A files a suit on the pronote to recover the 
balance and relies on B's part-payments and his promises as 
acknowledgments to save the bar of limitation. 

A s suit Is prima facie barred unless B’s part payment and 
promises to save the bar. The part payment of Rs. 1,000.00 does not 
save the bar of limitation. B's promise on Phone will also not save the 
bar of limitation. The acknowledgment in B's letter of 3rd January, 
1987 after the expiration of period will not save the bar of limitation. 

Q. 49. What is the effect is substituting or adding a new 
plaintiff or defendant in a pending suit with regard to the period of 
limitation? 

Ans. Effect of substitution or adding new plaintiff or 
defendant : Where after the institution of a suit a new plaintiff or 
defendant is added or substituted, the suit shall, as regards him be 
deemed to have been instituted when he was so made a party. [S. 22 

Sub-section (2) gives certain exceptions to sub-section (1). The 
sub-section (1) does not apply to the following cases: 

(/') Where a party is added or substituted owing to~ 

(a) an assignment, or 

(b) devolution of an interest during the pendency of suit, or 

(//') Where a plaintiff is made a defendant, or - 

(Hi) Where a defendant is made a plaintiff. 

Note : Thus we see that, except in cases given under sub¬ 
section (2), the effect of adding a new party during the pendency of a 
suit and after the period of limitation for the suit has already expired 
will be that limitation will be reckoned, as regards the added party 
with reference to the point of time when he is added, i.e.. when the 
amendment is applied for. 

Illustration : A lends money to B and C on 1st March, 1977 A 
files a suit against B for the sum on 1st March, 1980. On 15th March 
1980 (i.e., when the period has expired), A adds C as a co-defendant 
in the suit. The suit against B is in time but as against C, the suit is 
time-barred. 

Effect of substitution or addition of parties on the suit as a 
whole : It has been said above that the limitation will be reckoned as 
against the new party from the date when he is added. We have now 
to see the effect of such additions on the suits as the whole. Does the 
addition of a new party, after the period of limitation, affect the whole 
suit or only to the extent the new party is concerned This depends 
upon the question whether the joinder was necessary to enable the 
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Court to award such relief as may be given in a suit framed. Such a 
joinder of parties is necessary if the cause of action is joint. 

Thus all plaintiffs who have a joint cause of action must be 
impleaded before the expiry of the period of limitation. If some of 
them institute a suit within time and the other plaintiffs are added after 
the period of limitation, the claim of the original plaintiffs also, who 
had a joint cause of action with the added plaintiffs, would be barred 
as the claim could not be enforced without the additional plaintiffs. 

Illustration: B and C, who, were partners, lent money to A on 
pronote on the 1st February, 1986. On 1st January, 1986 B alone filed 
a suit against A. A alleged in his written statement that C was a 
necessary party to suit and that B alone was not entitled to sue on 
10 th March, 1989 (/.e., after the period of limitation); C applied to be 
added as party plaintiff. In such a case the suit will be time-barred and 
dismissed against B and C both. If several persons have a joint right 
of action, all must join in suing. If any of them is impleaded after 
limitation the whole suit must fail. 

Q. 50. How is the period of limitation reckoned in the case 
of continuing wrongs? Give a few instances. 

Ans. Continuing breaches and wrongs : In the case of 
continuing wrongs, a fresh period of limitation beings tarun at every 
moment of time the wrong continues. Section 23 lays down as under: 

J, ln the case of a continuing breach of contract and in the case 
of a continuing wrong independent of contract, a fresh period Of 
limitation begins to run at every moment of the time during which the 
breach or the wrong, as the case may be. continues." 

The object of this provision is to prevent multiplicity of suits and 
to enable one action to be brought of all loss suffered during the 
whole period the breach continues.' 

In a continuing wrong the wrongful act complained of creates a 
continuing source of injury and is of such a nature as to render the 
doer of it responsible for the continuance. The wrongful act produces 
a state of affairs, every moment’s continuance of which is a new to it 
for which a fresh action is maintainable. In cases of this class, 
damage is not of the essence of the action. The act complained of is 
wrongful in itself. •* 

Examples: (a) A continued infringement of a trade mark or 
copyright. - 

(b) A continued trespass upon (involving occupation of) 
immovable property. 

(c) Continued presence of objectionable features in place of 
public religious worship. 
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{d) Continued obstruction to a watercourse, or to a drainage 
channel in respect of which the plaintiff had acquired an easement. 


(e) Draining water 
easement. 


on plaintiff’s land without acquiring 


ov _„ . ^ Refusal of a wife to return to her husband and allow him the 
exercise of conjugal rights. 

(g) The disturbance of a right of ferry. » - 

continuant 11 «'? - th . e cont <nuance of legal injury not the 
limitation run at lnjurious effects of legal injury, that makes the 

° f thG time dUrin9 WhiCf 


during which the wrong 


contended ?ha f t *i he rest,tut,on of conjugal rights the defendant 
con fnuotivrof the f U,t was tj ™-barred as she has been 
ove ?? wpj r y c Th ? tor ® turn t0 her husband - the plaintiff - for 
a contfnufnn Jn e P amt,ff ? ontended th at her refusal constituted 
t 1 ' ri 9 Z 9 'T 9 r,se t0 continuously recurring cause of 
that ’ under the Limitation Act, such suits were 
altogether exempt from the bar of limitation. Discuss and decide. 

ini..rinuc S n«i ) n r Ii in ^ an< : e ° f le9al in j ury and Continuance of its 
njurious effects . Continuance of legal injury means the cause of 

action which gives rise to a legal injury or wrong is a continuing one 

mvotvmg a repetition of acts or omissions of the same kind as that for 

which the action is brought. Continuance of its injurious effects means 

that the cause of action giving rise to legal injury has become 

completed and its after effects continue. Where the injury complained 

of is complete on a certain date there is no continuing wrong even 

though the damage caused by the injury may continue. In such a 

case the cause of action to the person injured arises once and for all 

at the injury time when it is inflicted and the fact that the effects of the 

injury are felt by the aggrieved party on subsequent occasions 

intermittently or even continuously does not make the injury a 

‘continuing wrong' so as to give him a fresh cause of action on each 

occasion: If, however the act is such that the injury itself is continuous 

then there is a continuing wrong. To give rise to continuing legal injury 

there must not be a single wrongful act from which the injurious 

effects follow, but there must be.a state of affairs every moment’s 

continuance of which is a new injury for which a fresh action is 

maintainable. 

Interfering with a right of worship on a holy hill is an example of 
continuing wrong. Similarly, infringement of a right of way is a 
continuing wrong giving rise to a cause of action from day to day. 
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An encroachment on the highway by extending one's building 
is not a continuing wrong. As soon as the encroachment is made the 
wrong is complete. 

Restitution of conjugal rights: The refusal of a wife to live 
with her husband is a 'continuing wrong’ giving rise to a fresh period 
of limitation at every moment of time during which this wrong 
continues. Therefore the present suit is not barred by limitation. 

Q- 52. State- the rule of limitation in case of suits for 
compensation for acts which do not give rise to a cause of action, 
unless some specific injury actually results therefrom. 

Ans. Suit for compensation for act not actionable without 
special damages : In ordinary cases time usually runs from the 
commission of the wrong and not from accrual of damage. But where 
cause of action lies, not in specific act or omission, but in the resulting 
damage, time runs when plaintiff sustains loss. 

According to Section 24: ‘In a case of a suit for compensation 
for an act which does not give rise to a cause of action unless some 
specific injury actually results therefrom, the period of limitation shall 
be computed from the time when the injury results.’ Thus, in order to 
attract the provisions of this section the following conditions must 
exist: 

(/) It must be a suit for compensation. 

(//) The cause of*action would lie, not in any specific act or 
omission, but in the resulting damage. 

*Illustration : A owns-the surface of a field. B owns the sub-soil. 
B digs coal thereout without causing any immediate apparent injury to 
the surface, but the surface subsides. The period of limitation in the 
case of a suit by A against B runs from the time of subsidence. 

The reason is that a man can use his own property in any way 
he likes so long as he does not injure another. An adjoining owner 
cannot complain until and unless he suffers damage. So defendant’s 
act of cutting away of the coal from the sub-soil belonging to him was 
a perfectly legitimate act. A’s cause of action arose only when the 
surface gave way. - . 

Q. 53. What is the Calendar to be used in computation of 
the period of limitation under the Limitation Act? Explain with 
illustrations. 

Ans. Computation of time mentioned in instruments : 

According to Section 25: "All the instruments shall, for the purposes of 
this Act, be deemed to be made with reference to the ‘Gregorian 
Calendar’." 


Scanned by CamScanner 


Questions & Answers 


69 


'k 4 

q ’ ’ n ^kistan there are several calendars as, for example Bengali, 
bambat, Hijn and so forth, but the purpose of Limitation Act, 
Gregorian Calendar is to be used. This is for the sake of uniformity in 
computation of the period of limitation. 

native H U f fraf, ? ns ‘ A Hindu makes a promissory note bearing a 
.. date only, and. payable four months after date. The period of 

four m° n to Pi suit on ttle note runs f r °m the expiration of 

Calendar hS ^ thG d3tG computed according to the Gregorian 

m nno ,^ * n f. s 'mple unregistered bond, the date for repayment of 

commit d 38 l° th Ch3it 1286 (11th April - 188 °)- The parties 
computed time according to the Bengali Calendar and 30th Chait 

in^Mt^nl °Jw y a the ,u SUit t0 recover mone V on bond was 
LPih P P °? the fitst Baisakh 1290 (13th April, 1883). The suit was 

neid to be barred; time must be computed according to the English 
Tooo ar and the suit ought t0 have been instituted within 11th April, 

Q. 54. Illustrate and explain: 

(1) Continuing tort; and 

(2) Continuing breaches of contract. 


What is the starting point of limitation in such cases? 

Ans. (1) Continuing tort : Continuing tort means a wrongful 
act which produces a state of affairs, every moment’s continuance of 
which is a new wrong (i.e., which is continuing source of injury) and is 
of such a nature as to render the doer of it responsible for the 
continuance. Where the wrongful act does not produce such a state 
of affairs but is a fleeting act like a slander uttered or a slap on the 
cheek, it is not a continuing tort. 

Disturbance of the right of worship is a continuous tort. Thus, 
where the plaintiffs (Digambar Jains) had been worshipping certain 
charans (foot-prints) on the Parasnath hill, but the defendants 
(Swetambar Jains) removed those charans and replaced them by 
charans a different type obnoxious to the.plaintiffs it was held that 
. the action of the defendants was a continuing wrong (tort) in respect 
of which a fresh period of limitation began to run every moment of the 
day on which the wrong continued. 

A husband or wife has a right to the society of his or her 
spouse. The duty of the latter is a continuing duty inasmuch as it is a 
duty to continue to give the society. A breach of this obligation is a 
continuing tort within the meaning of this section and time will begin 
to run at every moment of the time durinq which the society is 
withheld. 
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(2) Continuing breach of contract : Continuing breach of 
contract is the breach of a contract which obliges a party to it 
(contract) to adopt a course of action during the continuance of the 
relation governed by the contract. For instance, A lets out his house 
to B under a lease that B shall during the continuance of his tenancy 
keep the house in best tenantable repairs. B neglects to repair the 
house. This is an example of continuing breach of contract and every 
moment during which disrepair continues the right of A to sue 
receives a fresh period of limitation. If on the other hand the obligation 
under a contract is to do a specific act at stated times such as paying 
the rent every quarter and the party under a duty to do the act fails to 
do it, the breach is not a continuing breach but a successive breach. 

• In the case of continuing wrong; limitation begins to run at 
every moment of the time during which the wrong continues. In such 
a case the starting point of limitation is the date of cessation of the 
\)vrong. In the case of continuing breach of contract, a fresh right to 
sue arises every moment during which the breach continues. The 
starting point of limitation is the time when the breach ceases to exist. 

Q. 55. On the death of a Muslim lady, the right to recover 
her dower descended to her husband and her three sons - one of 
whom was a minor. A suit was brought by the two major sons for 
recovery of their shares of the dower debt within three years of 
the attainment of the majority of the youngest son. Is the claim 
within time? 

Ans. Yes, the suit is within time, Co-heirs under the Islamic Law 
are not joint tenants but only tenants-in-common who have no unity of 
title and so no one can give a valid discharge as regards the shares 
and interests of the other. Therefore Section 7 of the Limitation Act 
does not apply to the case and time will begin to run only after the 

cessation of the disability of the minor. , 

Q. 56. B borrows Rs. 2,000 on the basis of a promissory 
note in January, 1940, from a firm of which X, Y and Z are 
partners. X is a minor and Y is insane. Z can give a valid 
discharge of the debt without the concurrence of X and Y. In 1945, 

X attains his majority and Y regains his sanity, and then, within a 
year, X, Y and Z file a suit against B for the recovery of the debt. Is 
the suit maintainable? 

Ans. This suit is time-barred and is not maintainable. Z, being 
capable of giving a valid discharge of the debt without the 
concurrence of X and Y, time will run against all. The disability of X. 
and Y will not stop running of the time. *' (S. 7) 
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fZ: t 1 '® share in a certain village to B. Under the 

If.™® ?/oht nYnr»' U ' a ? wh,ch records a custom. C, a co-sharer, 
and attains m ,?„r". en ^ IOn ^ at ,tle ,im e ot the sale, is a minor 
pre-emption ' V * W ° yearS a,terward s. and then files the suit 

time oh the^nrnimH '» barreb time ' ^ cannot claim extension of 
haf nothinn?n Wt ° T' n °o ty because Section 8 clearly lays down 
of pre emp?ion. S ° r SeCtion 7 applies t0 suits ,0 enforce right 

dies a Q mnn.h A ,S« rr fK WS ?®' ? 00 ,rom B ’ Payable on demand, B 
representahve r .Mil a minor ’ as his hair and legal 

attaining majority but more °han ti v^sTe^he date of the 

from the dau of meioair e? ^ P6ri ° d °' limi,a4ion iS three years 

Ans. The suit is not within time. in this case, period of limitation 
is to run from the date of the loan and as at that time B father of C 
was ahve who could bring a suit to recover the loan, the subsequent 
disability of B could not stop running of the time. (s 9 ) 

Q. 59. A creates on express trust on the 1st January 1932 
and ides on the 1st January, 1933. B, the heir of A, repudiating the 
trust, claims the property back from the trustee. He files his suit 
on the 1st May, 1946. The trustee says that the suit is barred by 
Articles 142 and 144, having been filed beyond 12 years. B claims 
that the property is the subject of express trust and Section 10 
declares that there is no limitation for recovery of property subject 
to express trust. Decide the point. 

Ans. The suit is barred by limitation : Section 10 applies only 
to suits for following trust property or the proceeds thereof or an 
account of such property or proceeds. It does not apply to a suit bv 
the heir of a settler for recovery of property on the ground that the 
trust deed is void and that, therefore, the heir is entitled to recover it 
The idea is that the property which has vested in trust must be applied 
to the purpose for which it is meant and if a trustee commits breach of 
trust, he should not get the aid of limitation in his nefarious act But at 
the same time the very purpose of the section would be frustrated if 
the settler or his heir were entitled to revoke the trust at any period of 
time. * 
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Acquisition of Ownership by 
Possession 

[Sections 26-28 ] 

t?on Act? W ' S 3 ri9ht ° f easement acquired under the 


Limitation Act? 

Ans. Acquisition 

provides:- 


of right of easements : Section 26 


have h^nnJaL 3 k?® SS 3nd !f Se 0f light or air ,0 and for any building 

riaht wtthn.SInt b ^ enj0yed ,herewi,h a s an easement, and as of 
right, without interruption, and for twenty years. 

anv „?.?£. Where any w ? y or wat ercourse, or the use of any water or 
an y other easement (where affirmative or negative) has been 

areaTement n and P r ly f eni h, yed 1 . by ahy person cla 'ming title thereto as 
easement and as of right without interruption and for twenty years, 

the right to such access and use of light or air wav 
Seasibfe 6 ' ^ ° f Wa,er ' " ° ther ea ® ement shall be absolute and 


Each of the said periods of twenty years shall be taken to be a 
period ending within two years before the institution of the suit 
wherein the claim to which such period relates is contested 

u* Coitions for the acquisition of right to easements : The 

right should be enjoyed (nec vi. nec calm, nec precario)- 

1. Peaceably : The enjoyment of an easement must not be bv 

.violence or force (nec vi.). • y 

2. Openly except in case of light and air : The enjoyment 
must have fpr n the very beginning been visible and manifest not 
secret Or calendestine. 


3. As an easement : The claimant must have enjoyed the riqht 
as an easement. If there had been any unity of possession and 
ownership, he could not have enjoyed an easement. Where a person 
claims a site as an owner, he cannot claim a right of way of user of 
watercourse over the same as an easement. 


According to the case of Noor Nishan v. Said Muhammad , in 
order to establish a right of easement under Section 26, it is enough 
for a plaintiff to prove that he has been exercising the right without 
interruption, without express, or implied permission of the owner of 
survient tenement and without secrecy or stealth. An open user 
continued without interruption for a long time and not shown to be 


Scanned by CamScanner 



Questions & Answers 


73 


attributable to permission or sufferance on his owner’s part is prima 
facie evidence of enjoyment as of right. The presumption is that a 
party enjoying an easement acted under a claim of right, until the 
contrary is shown. The question whether the enjoyment for the 
necessary period has been "as of right" must depend not only on the 
circumstances of each particular case, but also on the habits of 
people. The enjoyment of right must be for the whole statutory period 
for the character of an easement. It is well settled, however, that an 
easement by prescription is capable of being acquired only if the user 
during the statutory period had been with the animus of enjoying the 
easement as such on the land of another. The basis of the right of 
easement by prescription is user of another man’s land without any 
right till the user is ripened into a right by prescription PLD 1981 SC 
(Azad J&K) 31. 

4. As of right (nec precario) : In order that an enjoyment 
should be as of right, the person claiming it must have exercised it 
without leave or licence from anyone. ■ ' 


5. Without interruption : The enjoyment for the period of 20 
years must be "without interruption", i.e., without any obstruction or 
prevention of the user of the easement by some person acting 
adversely to him. According to the explanation to this section itself, 
nothing is to be considered as interruption unless-- 

(a) there is an actual discontinuance of the possession or 
' enjoyment; 

(b) such discontinuance is by reason of the act of some 
person other than the claimant himself; and 

(c) such obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof and of the 
person making. 


Mere non-user of the easement for a time is not an interruption 
within the meaning of the section. 

B. The enjoyment must be tor 20 years : If the prooertv 

belongs to the Government it must be for 60 years. / 

C. The enjoyment must be continued down to within two years 
of the date of a suit in which right is contested. That is to say where a 
person is In the continuous enjoyment of an easement for more than 
20 years, and an obstruction is thereafter made, he must brinq his suit 
to establish his right within a period of limitation of two years from the 
date of such obstruction, otherwise his right will be defeated. 

Illustrations : (a) A suit is brought in 1911 for obstructing a riaht 
of wav The defendant admits the obstruction, but denies the right of 
way. The plaintiff proves that the right, was peaceable and openly 
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enjoyed by him, claiming title thereto as an easement and as of right 
without interruption from 1st January, 1890 to 1st January, 1910. The 
plaintiff is entitled to judgment. 

(h) In a like suit, the plaintiff shows that right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the 20 years, has asked his 
leave to enjoy the right. The suit shall be dismissed. 

Q. 61. When does a right to easement become absolute and 
indefeasible? 

* 

A brought a suit in 1985 for obstructing a right of way. He 
proved that he had enjoyed the right peaceably and openly, as an 
easement and as of right, without interruption since 1852 for 20 
years. B, the defendant, admitted the enjoyment for 20 years but 
proved that the right was not enjoyed since 1982. How would you 
decide the suit? 

Ans. A title to easement is not complete merely upon the efflux 
of the period of 20 years. An evidence of enjoyment the right 
peaceably and openly, as an easement and is of right without 
interruption for 20 years is not enough to perfect the right. However, 
long the period of such an enjoyment may be, no absolute and 
indefeasible right can be acquired until the right is brought in question 
in some suit (by any party) and until it so brought the right is inchoate 
only; and in order to establish when brought into question, the 
enjoyment relied upon must be an enjoyment for twenty years 
continued up to within two years of the institution of the suit. Thus 
when an interruption has taken place after full enjoyment (with all the 
ingredients of Section 26) for twenty years, and no suit is brought 
within two years from such interruption, the right cannot be 
established. 

The suit in the instant case must be dismissed. When a right 
has been enjoyed for 20 years and then an interruption so takes 
place, the claimant must institute a suit establish his right within two 
years of the interruption. Here though A has enjoyed the right for 
Jwenty years, i.e., up to 1922, but B proves that such right was not 
, enjoyed since 1922. The suit is filed by A in 1926, i.e., after 3 years of 
the interruption by B and as such A’s suit must fail. 

Q. 62. A sues for a declaration that he is entitled to a right 
of way over B’s land. A proves that he has enjoyed the right for 25 
years but B shows that during 10 of those years, C, a Hindu 
widow had a life-interest in the land, that on C’s death B became 
entitled to the land and that within C’s death he contested A’s 
claim. How would you decide? 

Ans. Law makes some provision in favour of reversioner of the 
servient tenement (i.e., the land over which the right of easement is 
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enj ?i!fn d Lnv < SHio IS th IS ^? ne in Section 27 Of the Limitation Act. This 
hpS hppn hpid hv a the period during which the seryient tenement 
limited onlv for a term^nf 1 W ' th llf ® interest only..or with an interest 

excluded in reckoninn thp f ^ but exceedin 9 3 y ears ) shal1 be 
provided that thP rpISc^ years ’ Prescribed by Section 26. 

provision, resist the claim to the'easement.^ 5 ° f h ' S ' nt0 the 

proved enjtjymenUoM^yeare. 8 ^ mUSt be dismissed as A h£ * 

quantity °J a house en,H, * d t0 access of the full 

lor 20 yea^Exp°afn a iOUm,n9 h ° USe which he has en l 0 V etl 

extent orrioht<frrf i!nht * CO fi? k o1 views as regards the nature and 
extent ot rights of light acquired by prescription. One view was that bv 

the enjoyment of light for a period of twenty years there could be 

naht J 'm d thp n t,'?. detea r S H ble r !? ht to ,he en i°y m ent of a like amount of 
light in the future. The other view was that nothing constituted an 

infringement, ofright of light which did not amount to an actionable 

nuisance, so that the amplitude of previous enjoyment was no 

measure of the right acquired thereby. The conflict was resolved bv 

A p ™ ISI °" ' n ? f he c 5 se of Oollsy. Home and Colonial Stores, 1904 
AC 179 and Folly v.K/ne. 1907 AC 1. It was decided that the amount 
of light enjoyed during the period of prescription should not be taken 
into consideration in measuring the amount of light to which the 
dominant owner is entitled. He does not obtain by his easement a 
right to all the light he has enjoyed. He obtains a right to so much of it 
as will suffice for the ordinary purposes of inhabitancy of business 
according to the ordinary notions of mankind, having regard to the 
locality and surroundings. Where there has been an interference with 
ancient lights, no action can be maintained unless the comfort and 
convenience of dominant premises have been affected considerino 
their nature and locality, and the amount of light still left The onlv 
amount of light for a house which can be claimed by prescription or 
by length of time without an actual grant is such an amount as is 
reasonably necessary for the convenient and comfortable habitation 
of the house. 


Q. 64. Does the Law of Limitation merely bar the remedv or 
extinguish the right itself? If so, when?,. ■ . 

Ans. A general rule : As a general rule, Law of Limitation bars 
the remedy only; it does not extinguish the right. But there is one 
exception to this general rule and that is regarding the suits for 
possession of property under Section 28 of the Limitation Act. 

Limitation bars the remedy only : The general principle is that 
limitation bars only the remedy and mentions certain periods within 
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wh ich suits, appeals and applications for various claims should be 
mstituted in a Court of Law. If the proceedings is not thus instituted 
within the specified period, the only result is (except Section 28 that 
the remedy is barred while the right remains intact, so much so that if 
a payment of Limitation Act time-barred debt is made by the debtor in 
ignorance, he cannot recall that on the plea that the debt was barred 
by limitation and the creditor had no right to appropriate his (debtor's 
payment) made in ignorance of the bar. Similarly, a barred debt can 
oe set off by a liquidator in winding up proceedings against debts by 
the company to the debtor. y 

Extinction of right (under Section 28) - an exception : There 

r!n^ V ° n . e caae J where th e general rule, viz., Limitation bars the 

r^hf- V anddoes not destroy the right - does not apply and the 

'9 ht ls ^ S ° extm 9 ulshed ; this exception comes under Section 28 

fnMnwQ re At te t S h tC V h * e SUItS for P° ssession Of property; and runs as 
follows At the determination of the period hereby limited to anv 

person for instituting a suit for possession of any property his riqht to 

mmoH Pr °h Perty Sha i' be extin 9 uished - ($• 28). In other words, where the 
remeciy b y way of a suit for the possession of any property is qone x 

e right to that property is also gone. If an owner, whose property is 
encroached upon, suffers his right to be barred by the Lawof 
Limitation, the practical effect is the extinction of his title in favour of 
the party in possession. 

According to the case of Ahmed Khan v. Rasul Shah the effect 
of Secnon 28 is that after the efflux of the period prescribed by the 
Act, for the possession of any property" the right of the owner in that 
property is extinguished. This is different from merely barrinq the rioht 
for the enforcement of the right as in the case of a mere "chose-in- 
action" as distinguished from right in property. PLD 1975 SC 311 

When is the right extinguished : As said above, a riqht under 
Section 28 is extinguished if the following essentials are there 

(1) It must be a suit for the possession of property. 

(2) The property must be held adversely by the defendants 
This section has no application to a person who is ail alonq in 
possession and has never been dispossed. A proof that owner was 
not in possession for 12 years is not enough. It must be proved that it 
was adversely possessed by the other person. 

(3) The suit for the possession must have been barred bv the 

Limitation Act. - y 

Consequences : (1) Not only the remedy is barred but also the 
right to such property is extinguished. 
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(2) The person in adverse possession gets a good title, so 
much so that if the person dispossesses the person in possession, he 
will be considered as trespasser. 

Illustrations : (a) Want of possession for 12 years after the date 
of purchase would extinguish the purchaser’s title. 


(b) Where, in spite of an auction sale, the judgment-debtor 
remained in possession for more than 12 years after the confirmation 
0 ' ssle; and thereafter the auction-purchaser obtained a sale 
certificate and obtained formal delivery, held that the auction- 
purchaser s title had become extinguished. 

According to the case otSher v. Fazal Karim, a declaration that 
a person s possession was adverse is merely declaratory in character 
° eS ^ 0t ^ ' tse| f create title in the said property. For acquisition 
ot title under adverse possession it does not seem to be necessary 
that the person claiming such title should have a decree in his favour, 
he decree may remove the clouds or put at rest the dispute of 
ownership between the true owner and the person claiming adverse 
possession but nevertheless the title is acquired under Section 28 
read with Article 144 of the Limitation Act and not by a declaratory 
decree PLD 1974 Note 41 at p. 77. 

Q. 65. "It is a settled rule of Law that no Limitation can be 
pleaded against a claim by way of defence." 

How far do you agree with the above statement? Please 
also state the circumstances when the above statement would not 
apply. 

,• ^ n u S * ?. ene ? 1 R « Ule : J he Limitation Act is applicable to suits 
brought by the plaintiff; it does not apply to a right set ud bv the 

defence in defence. The rule of law is that there is no limitation against 
a defence. A defendant will not be precluded from setting up a right 
by way of defence, even.if he could not have done so as plaintiff by 
way of substantial claim. But where a suit by the defendant would 
have been barred under Section 26 or 28, the defendant cannot set 
up his right by way of defence. So also when the'defence raisU * 
plea of some inchoate or imperfect right, the establishment of wNch 
would depend upon a suit within a particular time, he should not hp 
allowed to urge that defence if the suit which has not been brouaM 
would, at the time when urged in defence have been time-barred In 
other words when a man loses not only the remedy but also rioht bv 

defe"ar r red 9 aCt '° n W ' ,hin ,ime 35 laid dow " in sS&XK 

No Limitations against defence : The plea of limitation can be 
raised only as against the plaintiff not as against the defendant. The 
object of Limitation Act is to prevent a person from seeking to enforce 
a stale demand and not to prevent a person from raising any defence 
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he likes. The defendant will not be precluded from setting up a right 
by way of defence, even if he could not have done so as plaintiff by 
way of substantial claim. Thus a defendant is entitled to resist on the 
ground of fraud or under influence or misrepresentation a claim made 
against him in respect of a transaction, although a suit by him to set 
aside the transaction on the same grounds may have been time- 
barred. 

Exceptions : The following are the exceptions to the above 

rule:- 

(a) 'Under Order VIII, Rule 6 of the Civil Procedure Code, a 
defendant cannot claim to set-off a time-barred claim in suit against 
himself. A set-off is a right which defendant has to have his own debt 
or claim against the plaintiff taken into account in a suit by the plaintiff 
against him in respect of some other claim or debt, e.g., if A owes B a 
debt of Rs. 6,000.00 which has become time-barred and if A sues B 
for Rs. 8,000.00 in respect of a certain claim, in such a suit B cannot 
say to A: Set-off Rs. 6,000.OO' 1 you owe me and take your balance of 
Rs. 2,000.00.’ He must pay A the entire sum of Rs. 8,000.00 though he 
cannot recover a paisa of his own claim. The reason is that, a set-off is 
in the eye of the law a cross suit which the defendant is supposed to 
have brought against the plaintiff on the very day that the plaintiff filed 
his suit against the defendant. 

(b) Where the suit by the defendant would have been barred 
under Section 26 or 28, the defendant cannot set up his right by way 
of defence. 

(c) When the defence raises a plea of some inchoate or 
imperfect right, the establishment of which would depend upon a suit 
within a particular time, he should not be allowed to urge that defence 
if the suit which has not been brought would at the time when urged 
in defence have been time-barred. 

Plea - When raised :The plea of limitation can be raised at 
any stage of the suit. The defendant can raise the plea of limitation:- 

(/) at the hearing of the suit before the issues are framed and 
also after the issues are framed provided it can be decided 
on the existing issues; 

(/'/) in an appeal; 

(fir) in the second appeal. 

But where it has been raised at a late stage when (/') the issue in 
the case have been fixed. (//) the case has proceeded to some length, 
(/'//) fresh issues of the fact have to be gone into, and (/V) additional 
evidence taken, the Court has the option of refusing to entertain the 
plea. 
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Q. 66. What do you understand by: 

< . 

(1) Acquisitive prescription; and 

(2) Extinctive prescription? 

Ans. (1) Acquisitive Prescription : A Law of Prescription 
prescribes the time at the expiry of which some substantive right may 
be acquired or may become extinguished. 

The Law of Prescription has two-fold function: 

(1) it extinguishes rights and remedies, 

( 2 ) it create new titles. 

In its former character, it is termed as “extinctive prescription" 
in the later it is called "acquisitive prescription." 

Acquisitive prescription involves cases in which a title is 
created by the efflux of time, is dealt with in Section 26 of the 
Limitation Act. 

Section 26 provides that: 

(a) Where the access and use of light or air to and for any 
building have been peaceably enjoyed therewith as an easement, and 
as of right, without interruption, and for twenty years; or 

Where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative or negative), has been peaceably 
and openly enjoyed by any person claiming title thereto as an 
easement and as of right, without interruption and for twenty years; 

The right to such access and use of light or air, way, water¬ 
course, use of water, or other easement shall be absolute and 
indefeasible. 

Section 15 of the Easements Act is in substantially the same 

terms. 

(2) Extinctive Prescription : Section 28 of the Limitation Act is 
an example of extinctive prescription. It deals with cases in which a 
right to property is extinguished by efflux of time. 

"At the determination of the period hereby limited to any person 
fnr instituting a suit for possession of any property, his right to such 

property shall be extinguished. 1 ’. 
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Section 28 enunciates the law of extinctive prescription. But 
prescription has a two fold aspect: extinctive and acquisitive, And the 
same process which operates to extinguish the right of one man also 
operate to create a right in favour of another man - or rather it 
transfers the right from one man to another. It has been held that 
(under Section 28) not only is the ownership of one person 
extinguished, but absolute ownership is also acquired by another 
person who was in adverse possession of the property (Immovable). 

Q. 67. Write a note on : Adverse possession as a source of 

right. 

Ans. Adverse possession : Adverse possession is a 
possession by a pefson holding the land on his own behalf or on 
behalf of some other person, other than the true owner, the true 
owner having a right to immediate possession. (Markby). It must be 
adequate in continuity, in publicity and in extent to show that it is 
possession, adverse to the true owner. It must be actual, exclusive 
and uninterrupted. 

Adverse possession as a source of right : When an adverse 
possession is continued for the requisite period (12 years) it confers 
an indefeasible title upon the adverse possessor. S. 28 of Limitation 
Act confers a right (indirectly) in a property on the adverse possessor. 
According to S. 28 at the determination of the period hereby limited to 
any person for institution a suit for possession of any property, his 
right to such property shall be extinguished. Thus, 12 years adverse 
possession of land by a wrong-doer not only bars the remedy and 
extinguishes the title of the rightful owner but confers a good title 
upon the wrong doer. 


* 
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